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PREFATORY NOTE 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. 
Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in AGRICULTURE 
DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, each of which is published every six months. Part One is organized by 
regulatory agency and statute, and contains all decisions and orders other than 
those pertaining to the Packers and Stockyards Act and the Perishable 
Agricultural Commodities Act, which are contained in Parts Two and Three, 
respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 447-4443. 
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PACKERS AND STOCKYARDS ACT 


DISCIPLINARY DECISIONS 


In re: TOP LIVESTOCK CO. and CHARLES TOP. 
P&S Docket No. 6894. 
Decision and Order filed January 24, 1990. 


"Willful" - Deceptive practices - Failure to keep accounts and records of business - Market 
Agency - Sanction policy. 


The Judicial Officer affirmed the order by Judge Bernstein (ALJ) ordering respondents to cease 
and desist from various practices relating to their collecting payment from principals (for whom 
they bought livestock on a commission basis) on the basis of falsely increased prices and weights, 
and ordering respondents to keep accurate records relating to their livestock transactions. The 
order suspends respondents for 6 months, and assesses a civil penalty of $10,000. Invoices issued 
by respondents showing commissions are proof of a market agency arrangement, but the failure 
to separately show the commission in some transactions does not disapprove a market agency 
arrangement. Pricing in "odd" amounts (not a multiple of five) is strong evidence of an agency 
relationship. The failure to pass on pencil shrink is equivalent to arbitrarily adding weight to 
the true purchase weight. A violation is willful if committed intentionally or done with careless 
disregard of statutory requirements. Severe sanction policy explained. 


Allan R. Kahan, for Complainant. 

David E. Vohs, Sioux City, IA, and John Thor, Wisner, NE, for Respondents. 
Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.).' An initial 
Decision and Order was filed on March 16, 1989, by Administrative Law 
Judge Edwin S. Bernstein (ALJ) ordering respondents to cease and desist 
from various practices relating to their collecting payment from principals (for 
whom they bought livestock on a commission basis) on the basis of falsely 
increased prices and weights, and ordering respondents to keep accurate 
records relating to their livestock transactions. The order suspends 
respondents for 6 months, and assesses a civil penalty of $10,000. 


‘See generally Campbell, The Packers and Stockyards Act Regulatory Program, in 1 Davidson, 
Agricultural Law, ch. 3 (1981 and 1989 Cum. Supp.), and Carter, Packers and Stockyards Act, in 
10 Harl, Agricultural Law, ch. /1 (1980). 
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On April 25, 1989, respondents appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).2 The case was 
referred to the Judicial Officer for decision on May 22, 1989. 

Based upon a careful consideration of the entire record, the initial 
Decision and Order is adopted as the final Decision and Order in this case, 
except that the effective date is changed in view of the appeal. Additional 
conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is a disciplinary proceeding under Title III of the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.) 
(the Act), instituted by a Complaint filed on June 1, 1987, by the Acting 
Administrator of the Packers and Stockyards Administration, United States 
Department of Agriculture. 

The Complaint alleges that Respondent Top Livestock Company, under 
the management, direction and control of Respondent Charles Top, in six 
transactions during the period from on or about January 23, 1986, through 
April 11, 1986, purchased livestock for various customers on a commission 
basis and represented to those customers that the invoiced weight was the 
actual purchase weight, when in fact the invoiced weight substantially exceeded 
the actual purchase weight. Respondent allegedly billed and collected from 
its customers on the basis of the fraudulently increased purchase weights. 

Second, the Complaint alleges that in seven transactions during the period 
December 12, 1985, through February 2, 1986, Respondents purchased 
livestock for various customers on a commission basis and represented to 
those customers that the invoiced price was the actual purchase price plus the 
agreed buying commission, when in fact the invoiced price was substantially 
higher than Respondents’ purchase price. Respondents allegedly billed and 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program) (December 1962-January 1971). 
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collected from these customers on the basis of the fraudulently increased 
purchase prices, in addition to the buying commissions. 

Third, the Complaint alleges that in three transactions during the period 
January 7, 1986, through April 16, 1986, Respondents failed to pass on to 
customers the weighing conditions for livestock which had been purchased on 
a commission basis. 

Fourth, the Complaint alleges that on or about April 10, 1986, 
Respondents billed and collected from a customer for trucking expenses in an 
amount which substantially exceeded the true costs incurred. 

Such practices are alleged to be in wilful violation of sections 312(a) and 
401 of the Act (7 U.S.C. §§ 213(a), 221). 

On June 5, 1987, Respondents filed an Answer to the Complaint, in which 
they admitted the jurisdictional allegations but denied all other allegations. 

A hearing was held before me in Sioux City, Iowa. At the hearing, the 
Complaint was amended to include an allegation that Respondents did not 
keep and maintain sufficient accounts, records and memoranda to fully and 
accurately disclose all the transactions of their business, in violation of section 
401 of the Act (7 U.S.C. § 221). (TR 131) In the course of the hearing, 
Complainant called 10 witnesses and introduced 17 exhibits ("CX"). 
Respondents called four witnesses and introduced five exhibits ("RX"). Of 
those five exhibits, three were received into evidence. 

The parties filed proposed findings of fact, conclusions of law and briefs. 
All proposed findings, proposed conclusions and arguments have been 
considered. To the extent indicated, they have been adopted. Otherwise, they 
have been rejected as irrelevant or not supported by the evidence. 


Findings of Fact 


1. Top Livestock Company, the corporate Respondent, is a Minnesota 
corporation. Its business mailing address is Edgerton, MN 56128. 
2. The corporate Respondent is, and at all times material herein was: 
a) engaged in the business of buying and selling livestock in commerce 
on a commission basis and buying and selling livestock in commerce for its 
own account; and 
b) registered with the Secretary of Agriculture as a market agency to 
buy livestock in commerce on a commission basis and as a dealer to buy and 
sell livestock in commerce for its own account. 
3. The corporate Respondent’s volume of business places it in the upper 10 
percent by size of dealer operations in the State of Minnesota. (TR 288) The 
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corporate Respondent’s annual report to the Packers and Stockyards 
Administration as of June 30, 1987, indicates it to be a generally sound 
business with cash on hand in the approximate amount of $180,000.00. (CX 
17) 

4. Respondent Charles Top’s mailing address is Edgerton, MN 56128. 

5. Charles Top is, and at all times material herein was: 

a) President and 100% shareholder of the corporate Respondent; and 
b) responsible for the management, direction and control of the 
practices and activities of the corporate Respondent. 

6. Respondent Charles Top has been a registrant under the Act since 
1968. He is generally familiar with customs and practices in the livestock 
industry and with the provisions of the Act and regulations which are relevant 
to his business. (TR 247) 

7. In May, 1986, an investigation of Top Livestock Company was carried 
out by personnel of the South St. Paul, MN Regional Office of the Packers 
and Stockyards Administration. The investigators reviewed all of the records 
of Top Livestock Company for the period September, 1985 through April, 
1986. The investigators also held interviews with Respondent Charles Top 
and with Lowell Weitzenkamp (Lowmar, Inc.) and Elmer Burgers, two of Mr. 
Top’s customers. As the investigation continued, the Packers and Stockyards 
Administration personnel examined the records of companies from which Mr. 
Top had purchased livestock and trucking services. (TR 21-28) 

8. The corporate Respondent, under the management, direction and 
control of Charles Top, on or about the dates and in the transactions set forth 
below, purchased livestock on a commission basis for Lowmar, Inc., and 
Elmer Burgers. By agreement with Lowmar and Elmer Burgers, Respondents 
were to bill them based upon the purchase prices and weights, plus an agreed 
buying commission. In preparing invoices, accountings and bills to the 
principals for these transactions, Respondents falsely increased the true 
purchase weights. (CX 2-7) 
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Purchase Invoiced Purchased 
Weight Weight Difference For 


1/23/86 97,865 100,160 2295 Lowmar, Inc. 


2/10/86 23,670 23,785 115 Lowmar, Inc. 


3/14/86 40,505 40,740 235 Lowmar, Inc. 
4/8/86 96 64,660 65,145 485 Elmer Burgers 
4/10/86 53 50,670 52,365 1695 Lowmar, Inc. 
4/11/86 52 50,680 50,915 235 Lowmar, Inc. 

9. The corporate Respondent, under the management, direction and 
control of Charles Top, on or about the dates and in the transactions set forth 
below, purchased livestock on a commission basis for Lowmar, Inc. By 
agreement with Lowmar, Inc., Respondents were to bill Lowmar based upon 
the purchase prices and weights, plus an agreed buying commission. In 
preparing invoices, accountings and bills to Lowmar, Inc., for these 
transactions, Respondents falsely increased the true purchase prices. (CX 8- 
12) 

Purchase Pr. Invoiced Pr. 


Date # Hd. Per 100 Wt. Per 100 Wt. 


12/12/85 31 54.60 55.86 
28 42,00 44.50 


1/14/86 56.66 56.87 
1/27/86 56.46 56.86 
2/07/86 61.27 61.54 
2/08/86 57.80 58.00 


2/10/86 46.00 48.50 
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2/25/86 34 57.18 57.83 65 
12 59.64 60.29 65 


10. The corporate Respondent, under the management, direction and 
control of Charles Top, on or about the dates and in the transactions set forth 
below, purchased livestock on a commission basis for Lowmar, Inc. The 
invoices prepared by sellers in these transactions show an original weight for 
the livestock, minus an allowance for shrinkage, expressed as a percentage of 
the original weight. The sale price is based upon the reduced weight. 
Respondents’ invoices, accountings and bills to their principals in these 
transactions reflect the original weights and prices of the livestock, but not the 
lower weights and prices, based upon allowances for shrinkage, at which the 
livestock was actually purchased. (CX 13-14) Respondents’ failure to pass on 
shrinkage allowances was contrary to oral agreements between Respondents 
and their principals. 


Purchase Invoiced Difference 
Date # Head Weight Weight (Shrink) 


1/7/86 179 — 170,922 174,410 3488 (CX-13) 
4/16/86 144 123,501 124,774 1273 (CX-14) 
4/16/86 99 83,932 85,645 1713 (CX-14) 


11. The corporate respondent, under the management, direction and 
controi of Charles Top, on or about April 10, 1986, billed and collected from 
Lowmar, Inc., the amount of $513.00 for trucking expenses. This amount was 
represented to be the cost of shipping 53 steers purchased for Lowmar, Inc. 
The true cost to Respondents of the trucking services was $239.40. (CX 6) 

12. The corporate Respondent, under the management, direction and 
control of Charles Top, failed to maintain accounts, records and memoranda 
which fully and correctly disclosed all transactions involved in its business as 
a dealer and market agency subject to the Act, including: scale tickets for 
livestock weighed for sale; documentation which supports any and all expenses 
incurred in the buying, trucking or transportation of livestock purchased on a 
commission basis or which are passed on or billed to Respondents’ customers; 
and a journal showing livestock purchases and sales. (TR 23, 43, 48, 52-53, 
58, 60, 69, 76, 83, 86, 89 and 92) 
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Conclusions of Law 


1. In the transactions between Respondent Top Livestock Company and 
its customers, Lowmar, Inc., and Elmer Burgers, Top Livestock Company 
operated as a market agency within the meaning of and subject to the 
provisions of the Act. In these transactions, Top Livestock Company 
purchased livestock for Lowmar, Inc., and Elmer Burgers on a commission 
basis. 

Respondents’ contention that they operated as dealers in these transactions 
lacks support in the record. The testimony of Mr. Weitzenkamp (Lowmar, 
Inc.) (TR 166-170), Mr. Burgers (TR 214, 218) and Packers and Stockyards 
Administration personnel indicated that Top Livestock Company operated as 
a market agency. (TR 228-232; CX-15) Mr. Top testified to his belief that 
he was acting as a dealer. (TR 236) It is my conclusion that the testimony of 
Complainant’s witnesses on this issue is substantially more credible and 
persuasive than that of Mr. Top. 

The appearance of the transactions at issue lends additional support to the 
conclusion that Top Livestock Company operated as a market agency. The 
invoices issued by Top Livestock Company in several of these transactions 
explicitly state the commission charged. Commissions are not used in true 
dealer transactions. See Tommy J. Hines, 35 Agric. Dec. 113 (1976). 

The invoices in some of the transactions do not explicitly state a 
commission charge. However, this does not substantially weaken the 
conclusion that a commission was charged. The practice of including 
commission charges in the invoiced price of livestock is common in the 
industry. See Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 387-392 
(1987) [, aff'd, 841 F.2d 1451 (9th Cir. 1988)]. Some of the invoices at issue 
in this case fail to itemize other charges, such as freight. (CX 7) These 
defects in recordkeeping are insufficient to overcome the conclusion that 
agreements calling for a commission basis governed all of these transactions. 

The evidence also shows that in 9 of the 18 transactions, the prices per 
hundredweight billed to the principals were "odd" numbers, such as $54.49. 
(CX 7) Pricing in "odd" amounts has been held to be "strong evidence of an 
agency relationship". Spencer Livestock Comm’n Co., 46 Agric. Dec. at 383- 
387. Dealers in the industry generally charge prices in which the decimal 
figure is a multiple of five. Jd. As to the prevailing practice in Top Livestock 
Company’s area of operations, Mr. Weitzenkamp testified that he had "very, 
very seldom" encountered dealer pricing in increments other than $.25. (TR 
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185) Mr. Weitzenkamp’s experience in, and evident knowledge of, the 
livestock industry renders his testimony on this issue highly persuasive. 

In sum, the testimony of Complainant’s witnesses, as well as the 
appearance of the transactions, compel the conclusion that all of the 
transactions were governed by oral agreements for purchases on a commission 
basis. 

2. Market agencies purchasing livestock for principals on a commission 
basis act in a fiduciary capacity “and, therefore, must exercise the highest 
degree of care to protect the interests of the party paying the commission..." 
Tommy J. Hines, 35 Agric. Dec. at 117. Accord Spencer Livestock Comm’n 
Co., 46 Agric. Dec. at 410-411. 

3. In the transactions at issue in this case, Top Livestock Company acted 
as the agent of Lowmar, Inc., and Elmer Burgers. As such, Top Livestock 
Company owed Lowmar, Inc., and Elmer Burgers the highest degree of care 
and loyalty. In billing its principals on the basis of false prices, weights and 
expenses, Top Livestock Company breached its fiduciary duty to those 
principals and, therefore, engaged in an unfair and deceptive practice under 
section 312(a) of the Act (7 U.S.C. § 213(a)). Spencer Livestock Comm’n Co., 
46 Agric. Dec. at 410-411, 433; Sidney D. Collier, 38 Agric. Dec. 957 (1979) [, 
aff'd per curiam, 624 F.2d 190 (9th Cir. 1980) (unpublished)]. 

4. It is well established that practices which result in misrepresentation of 
the true purchase weight of livestock are unfair and deceptive within the 
meaning of section 312(a) of the Act (7 U.S.C. § 213(a)). Arbitrary additions 
to purchase weights, such as the ones made by Respondents in this case, are 
among the proscribed practices. Spencer Livestock Comm’n Co., 46 Agric. 
Dec. at 268; George W. Saylor, Jr., 44 Agric. Dec. 2238 (1985); William E. 
Hatcher, 41 Agric. Dec. 662 (1982); Sidney D. Collier, 38 Agric. Dec. at 957; 
Zelma Wilcox, 37 Agric. Dec. 1659 (1978). 

Respondents have also engaged in adding arbitrary amounts to the price 
per hundredweight of livestock purchased for principals. There is no 
functional difference between this practice and the practice of adding to 
purchase weight. The two practices operate on the same simple equation and 
have the same effect; namely, misrepresentation of the total purchase price. 
Therefore, in arbitrarily increasing the purchase price of livestock, 
Respondents engaged in an unfair and deceptive practice under section 312(a) 
of the Act (7 U.S.C. § 213(a)). William E. Hatcher, 41 Agric. Dec. at 665-666; 
Sidney D. Collier, 38 Agric. Dec. at 971. 

5. The failure to pass on "pencil shrink" is equivalent to arbitrarily adding 
weight to the true purchase weight. This practice “has the same effect and 
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impact" as the addition of weight and is therefore an unfair and deceptive 
practice within the meaning of section 312(a) of the Act (7 U.S.C. § 213(a)). 
Sidney D. Collier, 38 Agric. Dec. at 968-969. See also George W. Saylor, Jr., 
44 Agric. Dec. at 2463-2464. 

Respondents argue that the agreements between Top Livestock Company 
and Lowmar, Inc., and Elmer Burgers did not require Top Livestock 
Company to pass on "pencil shrink". This position is not supported by the 
evidence. The evidence established that Mr. Top led or allowed Lowmar, Inc., 
and Mr. Burgers to believe that Top Livestock Company would bill them on 
the basis of purchase prices and weights, plus expenses and a commission. 
The failure to pass on allowances for shrinkage was inconsistent with such an 
arrangement. The expectation of the principals that shrinkage allowances 
would be passed on was fully justified, given the custom of the industry in 
such matters and Mr. Top’s failure to advise them of his intention to proceed 
otherwise. See Sidney Collier, 38 Agric. Dec. at 966-968. 

Respondents further argue that allowances for shrinkage were not passed 
on because the livestock in question was reweighed. This contention is not 
supported by any credible testimony or documentary evidence, such as scale 
tickets. Moreover, any reweighing which might have occurred is irrelevant 
given the agreement between the parties. Top Livestock Company purchased 
livestock at certain weights, reduced by allowances for shrinkage which 
appeared on the sellers’ invoices, and was obligated to bill its principals on the 
basis of those weights. Subsequent changes in the weight of the livestock, had 
such changes occurred, should not have had any effect in these transactions. 
Had Mr. Top reweighed the animals and found an actual shrinkage which was 
less than the seller’s allowance, his obligation to bill his principals on the basis 
of the lower weight for which he actually paid would not have been affected. 

6. Respondents’ practices of keeping inadequate records and rendering 
false accountings and bills to their principals constitute violations of Section 
401 of the Act (7 U.S.C. § 221). Spencer Livestock Comm’n Co., 46 Agric. 
Dec. at 290-291; Sidney D. Collier, 38 Agric. Dec. at 971; Smithfield Livestock 
Market, 36 Agric. Dec. 1546, 1568-1570 (1977). The maintenance of accurate 
records, including scale tickets, is required by section 401 of the Act (7 U.S.C. 
§ 221) and sections 201.44 and 201.55 of the Regulations (9 C.F.R. §§ 201.44, 
201.55). 

7. The evidence shows that Respondents’ violations were wilful. A 
violation is wilful if committed intentionally or with careless disregard of 
statutory requirements. J.A. Speight, 33 Agric. Dec. 280, 302 (1974). See also, 
Butz v. Glover Livestock Comm’n Co., 411 U.S. 182 (1972); Donald Hageman, 
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42 Agric. Dec. 531, 544 (1983). The evidence shows that Mr. Top has been 
involved in the livestock business for many years, that he was and is familiar 
with the customs and practices of his industry, and that he engaged in the 
practices at issue in this case in full awareness of their illegality. 

8. Respondents’ violations of the Act are very serious. The addition of 
arbitrary weight by pencil has been characterized as “one of the most unfair 
and deceptive practices that can be [conducted] in violation" of the Act. 
George W. Saylor, Jr., 44 Agric. Dec. at 2636. See also Spencer Livestock 
Comm’n Co., 46 Agric. Dec. at 422-423, 433. Respondents’ other accounting 
violations, viz., billing on the basis of false purchase prices and expenses, are 
of generally the same character in that they constitute breaches of the 
fiduciary duty owed by an agent to his principals. As such, they are also 
considered extremely serious violations. Jd. at 433. 

9. Complainant has requested an order which would direct Respondents 
to cease and desist from various unlawful practices and to conform their 
recordkeeping practices to the requirements of the Act. The order would also 
suspend Respondents as registrants under the Act for a period of six months, 
and assess them a civil penalty in the amount of $10,000.00. This 
recommendation, though entitled to great weight, is not controlling. Blackfoot 
Livestock Comm’n Co., 45 Agric. Dec. 590 (1986), aff'd sub nom. Blackfoot 
Livestock Comm’n Co. v. Department of Agric., Packers and Stockyards Admin., 
810 F.2d 916 (9th Cir. 1987). However, the sanction proposed by 
Complainant is appropriate under the circumstances of this case and will be 
imposed. 

Seven U.S.C. § 204 provides in part that the Secretary may suspend for a 
reasonable specified period a registrant found to have violated any provision 
of the Act. 

Long periods of suspension have been imposed in a number of cases 
involving offenses similar to the ones at issue in this matter. See, e.g., Spencer 
Livestock Comm’n Co., 46 Agric. Dec. at 466 (10-year suspension for repeated 
and flagrant violations, including falsification of weights); George W. Saylor, 
Jr., 44 Agric. Dec. at 2665 (8-month suspension for falsification of weights and 
prices and recordkeeping violations); William E. Hatcher, 41 Agric. Dec. at 
671 (6-month suspension for falsification of weights and prices and 
recordkeeping violations); Sidney D. Collier, 38 Agric. Dec. at 972 (6-month 
suspension for falsification of weights). 

Suspension of Respondents as registrants under the Act for a period of 6 
months is well within the boundaries of precedent. It is the policy of the 
Department to impose severe sanctions in cases involving serious violations. 
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See, e.g., George W. Saylor, 44 Agric. Dec. at 2644. Such action is necessary 
to deter Respondents and other members of the industry from engaging in 
unlawful practices, such as the ones at issue in this case, which present a 
threat to the public interest. 

10. The order in this matter must apply to both Respondents. The 
corporate entity through which Mr. Top conducts his business must be 
disregarded in order to prevent him from dissolving Top Livestock Company 
and then continuing his activities through another corporation. See Bruhn’s 
Freezer Meats v. United States Dep’t of Agric., 438 F.2d 1322, 1343 (8th Cir. 
1971); Com Prods. Ref. Co., 232 F.2d 554, 565 (2d Cir. 1956). 

11. Section 312(b) of the Act (7 U.S.C. § 213(b)) provides that the 
Secretary may assess a civil penalty not to exceed $10,000 for each violation 
of the Act by a market agency. In determining the amount of the penalty, the 
Secretary must consider the gravity of the offense, the size of the business 
involved and the effect of the penalty on the person’s ability to continue in 
business. 

As noted above, Respondents have committed very serious violations of the 
Act. The gravity of these offenses suggests the need for a substantial civil 
penalty. A large civil penalty was assessed in several cases which involved 
falsification of weights. See, e.g., Spencer Livestock Comm’n Co., 46 Agric. 
Dec. at 466 ($30,000.00); Robert E. Parchman, 46 Agric. Dec. 791, 849 (1987) 
[, aff'd, 852 F.2d 858 (6th Cir. 1988)] ($10,000.00); George W. Saylor, Jr., 44 
Agric. Dec. [at] 2665 ($10,000.00); William E. Hatcher, 41 Agric. Dec. at 671. 

The evidence indicates that Top Livestock Company is one of the largest 
livestock operations in the State of Minnesota. (TR 288) As a result of its 
violations of the Act, the company has realized more than $6,000.00 of illicit 
gain. (CX 1) The size of the company, as well as the quantum of illicit profit 
realized, supports the conclusion that a penalty of $10,000.00 is not excessive. 

The effect of a penalty in this amount on the ability of Top Livestock 
Company to continue in business is likely to be minimal. The company’s 
annual report to the Packers and Stockyards Administration for 1986-1987 
indicates cash on hand in the approximate amount of $180,000.00 as of June 
30, 1987. (CX 17) The existence of working capital in this amount supports 
the conclusion that Top Livestock Company is a large business. The report 
further shows that the company is solvent and generally sound. Respondent 
has offered no evidence to indicate that its financial position as of the date of 
the hearing in this matter was substantially different from its financial position 
as of June 30, 1987. Therefore, I have drawn the inference that there has 
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been no change and that a civil penalty in the amount of $10,000.00 is 
appropriate. See George W. Saylor, 44 Agric. Dec. at 2661-2663. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents contend that the evidence does not adequately support the 
ALJ’s findings of fact, but there is much more than a preponderance of the 
evidence, which is all that is required.’ 

Even if respondents had been acting as a dealer, rather than a market 
agency, where a dealer buys livestock with pencil shrink, and sells the livestock 
to the buyer on the basis of his purchase weights, it is an unfair and deceptive 
practice not to pass on to the customer the exact amount of pencil shrink 
obtained in the original purchase. In re White, 47 Agric. Dec. 229, 270-74, 
affd per curiam, 865 F.2d 262 (6th Cir. 1988) (unpublished; text in 
WESTLAW); In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 415 n. 
49 (1987), aff'd, 841 F.2d 1451 (9th Cir. 1988); In re Saylor, 44 Agric. Dec. 
2238, 2464 (1985) (decision on remand); In re Collier, 38 Agric. Dec. 957, 
967-68 (1979), aff'd per curiam, 624 F.2d 190 (9th Cir. 1980) (unpublished). 

Respondents argue that the sanction is too severe. But as explained by the 
ALJ, the sanction here is consistent with the sanctions imposed in similar 
cases. Respondents contend, in particular, that the Act does not authorize 
both a suspension order and a civil penalty, but the suspension order is 
authorized by 7 U.S.C. § 204, and the civil penalty is authorized by 7 U.S.C. 
§ 213(b). Both are frequently imposed for the same violations. 

It is the policy of this Department to impose severe sanctions for violations 
of any of the regulatory programs administered by the Department that are 
repeated or that are regarded by the administrative officials and the Judicial 
Officer as serious, in order to serve as an effective deterrent not only to the 
respondents, but also to other potential violators. The basis for the 
Department’s severe sanction policy is set forth at great length in numerous 
decisions, e.g., In re Spencer Livestock Commission Co., 46 Agric. Dec. 268, 
424-32, 435-62 (1987), aff'd, 841 F.2d 1451 (9th Cir. 1988). 

In addition, the sanctions imposed under the Packers and Stockyards Act 
in recent years have been much more severe than during earlier years, e.g., In 


*See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
USS. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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re Odom, 48 Agric. Dec. _ (May 4, 1989) (5-year suspension for failure to 
pay for $285,000 worth of livestock, to be terminated after 1 year if payment 
made); In re Hutto Stockyard, Inc., 48 Agric. Dec. __ (Apr. 19, 1989) 
($20,000 civil penalty and 90-day suspension order applicable to all of 
respondents’ businesses, including an auction yard not involved in respondents’ 
weighing violations), appeal docketed, No. 89-2717 (4th Cir. June 5, 1989); In 
re Mendicoa, 48 Agric. Dec. ___ (Mar. 16, 1989) (1-year suspension and 
$10,000 civil penalty for weighing, bonding, and prompt payment violations); 
In re Ferguson, 48 Agric. Dec. __ (Mar. 1, 1989) (6-month suspension and 
$25,000 civil penalty (held in abeyance) for increasing prices in commission 
transactions), appeal docketed, No. 89-2079 (8th Cir. July 7, 1989); In re Great 
American Veal, Inc.,48 Agric.Dec. _ (Jan. 19, 1989) ($129,000 civil penalty 
for failing to pay for livestock, operating while insolvent, giving undue 
preference to a creditor, and taking over another packer’s inventory without 
paying the packer’s creditors), affd, 891 F.2d 281 (3d Cir. 1989) 
(unpublished); Jn re Tiemann, 47 Agric. Dec. ___ (Oct. 20, 1988) (5-year 
suspension for failure to pay $27,000 for livestock, to be terminated after 180 
days if full payment made); Jn re Murfreesboro Livestock Market, Inc., 46 Agric. 
Dec. 1216 (1987) (1-year suspension for custodial account violations and 
various fraudulent activities); Jn re Parchman, 46 Agric. Dec. 791 (1987) 
(90-day suspension and $10,000 civil penalty for weighing violations), aff'd, 852 
F.2d 858 (6th Cir. 1988); In re Rotches Pork Packers, Inc., 46 Agric. Dec. 573 
(1987) ($50,000 civil penalty for failing to pay for meat products); In re 
Spencer Livestock Commission Co., 46 Agric. Dec. 268 (1987) (10-year 
suspension and $30,000 civil penalty for increasing prices and weights in 
commission purchases), aff'd, 841 F.2d 1451 (9th Cir. 1988); In re Welch, 45 
Agric. Dec. 1932 (1986) (decision as to Benson) ($10,000 civil penalty and 
1-year prohibition from engaging in business subject to the Act for fraud by 
an auction market employee); Jn re Garver, 45 Agric. Dec. 1090 (1986) (2-year 
suspension for failing to pay for livestock), aff'd, 846 F.2d 1029 (6th Cir.), cert. 
denied, 109 S. Ct. 63 (1988); In re Holiday Food Services, Inc., 45 Agric. Dec. 
1034 (1986) ($50,000 civil penalty for commercial bribery), remanded, 820 F.2d 
1103 (9th Cir. 1987); In re Com State Meat Co., 45 Agric. Dec. 995 (1986) 
($50,000 civil penalty for commercial bribery); In re Blackfoot Livestock 
Commission Co., 45 Agric. Dec. 590 (1986) (6-month suspension for custodial 
account and check-kiting violations), aff'd, 810 F.2d 916 (9th Cir. 1987); In re 
Farmers & Ranchers Livestock Auction, Inc., 45 Agric. Dec. 234 (1986) 
(decision as to Millspaugh) (5-year suspension, but permitting respondent to 
be employed as an auctioneer after 1 year, for check-kiting, custodial account 
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and payment violations, and purchasing livestock for speculation out of 
consignments); Jn re Saylor, 44 Agric. Dec. 2238 (1985) (decision on remand) 
(8-month suspension and $10,000 civil penalty for fraudulent sales and 
purchases); Jn re ITT Continental Baking Co., 44 Agric. Dec. 748 (1985), final 
consent decision, 44 Agric. Dec. 1971 (1985) ($10,000 civil penalty for 
discriminatory promotional allowances); Jn re Powell, 46 Agric. Dec. 49 (1985) 
(5-year suspension for failure to pay for livestock), appeal denied, 44 Agric. 
Dec. 1220 (1985) (appeal not timely filed); Jn re Mid-West Veal Distributors, 
43 Agric. Dec. 1124 (1984) ($77,000 civil penalty, with $27,000 suspended, for 
payment, bond and trust violations); Jn re Mayer, 43 Agric. Dec. 439 (1984) 
(decision as to respondent Doss) (2-year suspension for payment violations), 
appeal dismissed, No. 84-4316 (Sth Cir. July 25, 1984); In re Peterman, 42 
Agric. Dec. 1848 (1983) ($20,000 civil penalty for bait-and-switch advertising 
and deceptive practices), aff'd, 770 F.2d 888 (10th Cir. 1985). 
For the foregoing reasons, the following order should be issued. 


Order 


Respondent Top Livestock Company and Respondent Charles Top, their 
officers, directors, partners, agents, employees, successors and assigns, directly 
or through any corporate or other device, in connection with their operations 
subject to the Packers and Stockyards Act, shall cease and desist from: 

1. Engaging in any act, practice or course of business for the purpose of 
obtaining money from the purchasers of livestock by false or deceptive 
pretenses, or which operates or would operate as a fraud or deceit upon any 
person in connection with the purchase or sale of livestock; 

2. Misrepresenting to their principals or to other purchasers of livestock, 
or aiding and assisting any person to misrepresent to such persons the original 
purchase prices and weights, including any and all shrinkage allowances, of 
such livestock; 

3. Preparing and issuing, or causing to be prepared and issued, in 
connection with the purchase or sale of livestock, accounts of purchase, 
invoices, billings or any other document showing false, inaccurate or 
misleading price, weight or shrinkage allowance entries for such livestock; 

4. Inserting or failing to insert in accounts of purchase, invoices, billings 
or any other document prepared in connection with the purchase or sale of 
livestock, any statement or information the inclusion or omission of which 
results in a wholly or partially false, inaccurate or misleading record of such 
purchase or sale; 
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5. Misrepresenting to their principals or to other purchasers of livestock, 
or aiding and assisting any person to misrepresent to such persons, the actual 
cost of transporting, trucking or shipping such livestock; 

6. Preparing and issuing, or causing to be issued, in connection with the 
purchase or sale of livestock, accounts of purchase, invoices, billings, or any 
other document showing false, inaccurate or misleading transportation, 
trucking or shipping cost for such livestock; 

7. Collecting payment from their principals or from other purchasers of 
livestock, or aiding and assisting any person to collect from such persons, on 
the basis of false, inaccurate or misleading invoices or billings; and 

8. Failing to provide, upon request, to principals for whom they have 
purchased livestock on a commission basis, the original scale tickets and 
purchase invoices for such livestock. 

Respondents Top Livestock Company and Respondent Charles Top shall 
keep and maintain accounts, records and memoranda which fully and correctly 
disclose the true nature of all business carried on subject to the Packers and 
Stockyards Act, including but not limited to: 

(1) complete and accurate copies of invoices, accounts and bills for all 
livestock purchased; 

(2) _ scale tickets for all livestock purchased or sold on a weight basis; 

(3) | complete and accurate copies of invoices, accounts and bills for all 
livestock sold; 

(4) complete and accurate copies of invoices, accounts and bills for 
expenses incurred in connection with the purchase or sale of livestock; 

(5)  alivestock purchase journal containing, for each livestock purchase, 
the number and weight of the livestock, the prices paid, any expenses incurred 
for transportation of such livestock, and any charges made for buying or other 
services rendered; and 

(6) a livestock sales journal containing, for each livestock sale, the 
number and weight of the livestock, the prices charged, the amount received, 
any expenses incurred in connection with the sale or transportation of the 
livestock, and any charges made for other services rendered in connection with 
the sale. 

In accordance with 7 U.S.C. § 204, Respondent Top Livestock Company 
and Respondent Charles Top are suspended as registrants under the Act for 
a period of 6 months, starting on the 30th day after service of this order on 
respondents. In accordance with 7 U.S.C. § 213(b), Respondent Top 
Livestock Company and Respondent Charles Top are jointly and severally 
assessed a civil penalty in the amount of $10,000. The civil penalty shall be 
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paid by certified check, made payable to the Treasurer of the United States, 
and mailed to the Assistant General Counsel, Room 2446, South Building, 
United States Department of Agriculture, Washington, D.C. 20250-1400, not 
later than the 60th day after service of this order on respondents. 

The cease and desist provisions of this order shall become effective on the 
day after service of this order. 


In re: STULL MEATS, INC., HAROLD STULL, ROBERT LINDAHL, 
DELTA MEAT PACKING CO., INC., CHARLES PILCH, KANSAS CITY 
MEAT CO., FRANK GOLDSTEIN, GLOBE PACKING CO., and REUBEN 
KRASN. 

P&S Docket No. 6669. 

Decision and Order as to Globe Packing Co. and Reuben Krasn filed 
February 15, 1990. 


"Market News" report as evidence - Sanction policy - Conspiracy to defraud. 


The Judicial Officer affirmed an initial Decision and Order by Judge McGrail (ALJ) ordering 
respondents Globe Packing Co. and Reuben Krasn to cease and desist from various practices 
relating to engaging in conduct to defraud a buyer of meat and giving money to an agent of 
another firm to influence the agent’s performance of his duties with his principal. The order 
jointly and severally assesses a civil penalty of $50,000. The Department’s market news report 
accurately and consistently reflected the prevailing prices of wholesale meats readily available 
in the Los Angeles, California, marketing area. Respondents’ meat prices in sales to Foodland, 
in which the Stull respondents acted as agents of Foodland, were consistently higher than the 
highest market news price for the relevant product. The evidence gives rise to the strong 
inference that the Stull respondents and the Globe respondents entered into a conspiracy to 
defraud Foodland, with the Stull respondents, acting as agents for Foodland, authorizing 
payment of a price substantially higher than the prevailing market price in shipments from Globe 
to Foodland, and with Globe rebating a portion of the excess profits to the Stull respondents 
in the form of commissions. The existence of a conspiracy is ordinarily inferred from the things 
actually done, rather than from direct evidence of an agreement. The order should apply to the 
individual respondent who is president and manager of Globe, and owner of a substantial 
percentage of its stock, as well as to respondent Globe. The Department’s severe sanction policy 
explained. 


Jory Hochberg and Ben E. Bruner, for Complainant. 

William Katz, Los Angeles, CA., for Respondents Globe and Krasn. 
Initial decision issued by Edward H. McGrail, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.).' An initial 
Decision and Order was filed on May 20, 1988, by Administrative Law Judge 
Edward H. McGrail (ALJ) ordering respondents Globe Packing Co. and 
Reuben Krasn to cease and desist from various practices relating to engaging 
in conduct to defraud a buyer of meat and giving money to an agent of 
another firm to influence the agent’s performance of his duties with his 
principal. The order jointly and severally assesses a civil penalty of $50,000. 

On June 28, 1988, respondents Globe Packing Co. and Reuben Krasn 
appealed to the Judicial Officer, to whom final administrative authority has 
been delegated to decide the Department’s cases subject to 5 U.S.C. §§ 556 
and 557 (7 C.F.R. § 2.35).? The case was referred to the Judicial Officer for 
decision on July 28, 1988. 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 


§ 1.145(d)), was requested by respondents, but is denied inasmuch as the 
issues on appeal have been thoroughly briefed and oral argument would seem 


to serve no useful purpose. 

Based upon a careful consideration of the entire record, the initial 
Decision and Order is adopted as the final Decision and Order in this case, 
except that the effective date is changed in view of the appeal. Additional 
conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is a disciplinary proceeding under Title II of the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. § 181 et seq.), hereinafter referred 
to as the Act, instituted by a complaint filed on January 28, 1986, by the 


"See generally Campbell, The Packers and Stockyards Act Regulatory Program, in 1 Davidson, 
Agricultural Law, ch. 3 (1981 and 1989 Cum. Supp.), and Carter, Packers and Stockyards Act, in 
10 Harl, Agricultural Law, ch. 71 (1980). 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program) (December 1962-January 1971). 
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Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture. 

The complaint charges, inter alia, that respondents Stull Meats, Inc., 
Harold Stull and Robert Lindahl conspired with each of the other named 
corporate respondents and their named principals to defraud a grocery chain 
store, Foodland Super Market, Ltd., Hawaii, for which Stull Meats, Inc., was 
acting in an agency capacity. It is charged that pursuant to this conspiracy, 
respondents Stull Meats, Inc., Harold Stull and Robert Lindahl purchased 
meat from the supplying packers at prices which were fraudulently increased 
above the prices at which the meat was readily available on the market and 
then billed the supplying packers a "commission" in order to recover a share 
of the profits generated from the fraudulently increased prices. These actions 
are alleged to be in violation of section 202(a) of the Act (7 U.S.C. § 192(a)). 

Respondents Stull Meats, Inc., Harold Stull and Robert Lindahl filed an 
answer to the complaint through Harold Stull on July 18, 1986. Respondents 
Delta Meat Packing Co., Inc., and Charles Pilch filed an answer through their 
attorney, Alvin F. Howard, on March 4, 1986. Respondents Kansas City Meat 
Co. and Frank Goldstein filed an answer through their attorney, Eugene 
Sampson, on March 10, 1986. Respondents Globe Packing Co. and Reuben 
Krasn filed an answer through their attorney, William Katz, on March 3, 1986. 
With the exception of respondents Stull Meats, Inc., Harold Stull and Robert 
Lindahl, all respondents admitted the jurisdictional allegations of the 
complaint as those allegations pertained to them. Without exception, all 
respondents denied any violations of the Packers and Stockyards Act. 

Accompanying their answer, respondents Globe and Krasn filed a motion 
requesting that they be severed from any proceeding involving respondents 
Delta Meat Packing Co., Inc., Charles Pilch, Kansas City Meat Co., and Frank 
Goldstein on the ground that respondents Globe and Krasn had never 
participated or jointly engaged with these other respondents in any 
transactions involving respondents Stull Meats, Inc., Harold Stull or Robert 
Lindahl. Complainant filed its opposition to this motion on April 24, 1986, 
contending that while the complaint alleged independent conspiracies between 
each of the supplying packers and respondents Stull Meats, Inc., Harold Stull 
and Robert Lindahl, in each case the documentary evidence to be introduced 
would be virtually the same, the majority of the witnesses to be called would 
be the same and the issues of fact and law to be decided by the Judge would 
be the same. On December 23, 1986, the undersigned issued an order 
denying the motion for severance filed by respondents Globe and Krasn. 
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On June 29, 1987, a prehearing conference was held by the undersigned 
in Los Angeles, California, for the purpose of exploring settlement 
possibilities, expediting further proceedings in this case and setting a date for 
oral hearing. A schedule for settlement negotiations, the exchange of exhibits 
and witness lists, the issuance of subpoenas and the hearing date was 
established during this conference. Also during this conference, complainant’s 
attorney stated that the documentary evidence relating to the transactions 
alleged in the complaint was quite voluminous and announced complainant’s 
intention to introduce tabulations and representative examples of these 
transactions, while making a complete set of copies available to respondents 
at complainant’s Lawndale, California, office during the three months 
immediately prior to the hearing, and also bringing this set of documents to 
the hearing. Respondents expressed no objections to this procedure. 

On September 22, 1987, complainant and respondent Robert Lindahl filed 
a consent decision in this proceeding. On November 13, 1987, complainant 
and attorney Eugene Sampson filed a consent decision with respect to 
respondents Kansas City Meat Co. and Frank Goldstein. On November 30, 
1987, complainant and attorney Alvin F. Howard filed a consent decision with 
respect to respondents Delta Meat Packing Co., Inc., and Charles Pilch, and 
on the same date, complainant and Harold Stull filed a consent decision with 
respect to Stull Meats, Inc., and Harold Stull. 

The oral hearing was held in Los Angeles, California, on December 8-11, 
14-15, 1987, before the undersigned. Complainant was represented by Jory 
Hochberg and Ben E. Bruner, Office of the General Counsel, United States 
Department of Agriculture. Respondents Globe and Krasn were represented 
by William Katz, Los Angeles, California. Briefs, filed by both parties on 
February 29, 1988, and Reply Briefs, filed April 15, 1988 (complainant), and 
April 19, 1988 (respondents), have been duly considered. Findings submitted 
by the parties, which have not been adopted, have also been duly considered 
and found to be without merit. 

Except where otherwise noted, Stull Meats, Inc., Harold Stull and Robert 
Lindahl will hereinafter be referred to collectively as Stull; Delta Meat 
’ Packing Co. and Charles Pilch will hereinafter be referred to collectively as 
Delta; Kansas City Meat Company and Frank Goldstein will hereinafter be 
referred to collectively as Kansas City Meat (Royal); and respondents Globe 
Packing Co. and Reuben Krasn will hereinafter be referred to collectively as 
respondent Globe. References to exhibits are designated "CX" and "RX" to 
indicate those submitted by complainant and respondents, respectively. 
References to the hearing transcript are designated "Tr.". 
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Proposed Findings of Fact 


1. Globe Packing Co. is a corporation organized and existing under the 
laws of the State of California. Its business mailing address is 3207 E. Vernon 
Avenue, Vernon, California 90058. (Answer of respondent Globe, I) 

2. Reuben Krasn is an individual whose business mailing address is 3207 
E. Vernon Avenue, Vernon, California 90058. (Answer of respondent Globe, 
1) 

3. Respondent Reuben Krasn is, and at all times material herein was: 

(a) President and Manager of respondent Globe Packing; 

(b) Owner of a substantial percentage of the outstanding stock 
issued by respondent Globe; and 

(c) Responsible for the direction, management and control of 
respondent Globe. (Answer of respondent Globe, 1) 

4. Respondents Globe and Reuben Krasn are, and at all times material 
herein were: 

(a) | Engaged in the business of purchasing livestock in commerce for 
purposes of slaughter and manufacturing or preparing meats or meat food 
products for sale or shipment in commerce; and 

(b) A packer within the meaning and subject to the provisions of the 
Act. (Answer of respondent Globe, I) 

5. Stull Meats, Inc., also doing business as G&B Food Co., and Harold 
Stull Meat Co., is a corporation organized and existing under the laws of the 
State of California. (Answer of Stull, I; CX 3; Tr. 288-90) 

6. Harold Stull is an individual whose address is 4269 East Avenue "F", 
Lancaster, California 93535. (Answer of Stull, I; Tr. 288-90) 

7. Harold Stull is, and at all times material herein was: 

(a) President, Chief Executive Officer and a director of Stull Meats, 
Inc.; 

(b) Owner of a substantial percentage of the outstanding stock 
issued by Stull Meats, Inc.; and 

(c) Responsible for the direction, management and control of Stull 
Meats, Inc. (Answer of Stull, I; CX 3; Tr. 288-90) 

8. Robert Lindahl is an individual whose business address is 47609 N. 65th 
Street East, Lancaster, California 93534. (Answer of Stull, I) 

9. Robert Lindahl is, and at all times material herein was: 

(a) Secretary, Chief Financial Officer and a director of Stull Meats, 
Inc.; 
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(b) Owner of a substantial percentage of the outstanding stock 
issued by Stull Meats, Inc.; and 

(c) Responsible for the direction, management and control of Stull 
Meats, Inc. (Answer of Stull, I; CX 3; Tr. 306, 615-19, 746-47, 799-800) 

10. Stull Meats, Inc., Harold Stull and Robert Lindahl are, and at all times 
material herein were: 

(a) | Engaged in the business of marketing meats and meat food 
products, acting as a wholesale broker, dealer or distributor in commerce; and 

(b) A packer within the meaning and subject to the provisions of the 
Act. (Answer of Stull, I; Tr. 306, 615-19, 746-47, 799-800) 

11. Delta Meat Packing Co., Inc., is a corporation organized and existing 
under the laws of the State of California. Its business address is 2833 Leonis 
Boulevard, Vernon, California 90058. (Answer of Delta, IT) 

12. Delta Meat Packing was at all times material herein: 

(a) | Engaged in the business of purchasing livestock in commerce for 
purposes of slaughter and preparing meats or meat food products for sale or 
shipment in commerce; and 

(b) Apacker within the meaning and subject to the provisions of the 
Act. (Answer of Delta, III; CX 10-13; Tr. 108-126) 

13. Kansas City Meat Company is a corporation organized and existing 
under the laws of the State of California. Its business address is 2826 E. First 
Street, Los Angeles, California 90033. (Answer of Kansas City Meat, 11) 

14. Kansas City Meat Company was at all times material herein the owner 
of all of the outstanding stock issued by Royal Meat Packing Co. Royal Meat 
Packing Co. was a corporation organized and existing under the laws of the 
State of California and was merged into respondent Kansas City Meat after 
the transactions referred to in the complaint. (Answer of Kansas City Meat, 
12) 

15. Royal Meat Packing Co. and Kansas City Meat Company at all times 
material herein were: 

(a) | Engaged in the business of manufacturing or preparing meats or 
meat food products for sale or shipment in commerce; and 

(b) A packer within the meaning and subject to the provisions of the 
Act. (Answer of Kansas City Meat, 15; CX 19-22; Tr. 267-80) 

16. Foodland Super Market, Ltd., hereinafter Foodland, is and at all times 
material herein was a grocery chain store located in the State of Hawaii. 
During the period 1981 through 1984, Food Pantry was a grocery chain store 
located in the State of Hawaii. Food Pantry was owned by the same family 
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which now owns and at all times material herein did own Foodland. (Tr. 391- 
92) 

17. In approximately 1965, Harold Stull began to purchase beef as the 
agent for Foodland. Initially, Harold Stull purchased carcass beef for 
Foodland for shipment to Hawaii. In approximately 1968, Harold Stull and 
Foodland agreed that Stull would purchase beef cuts on behalf of Foodland 
and that these beef cuts would be delivered to Ralphs Grocery Co. 
(hereinafter Ralphs), a chain store with a central fabricating facility in Los 
Angeles, California. Foodland required choice beef with an expected yield of 
3 or better. Ralphs would then process the meat at its fabricating facility into 
subprimal cuts and pack the meat in cryovac lined boxes for shipment to 
Foodland in Hawaii. This arrangement with Ralphs continued until Foodland 
terminated Stull’s services in 1984. (Tr. 320-21, 441-42, 450, 476, 706-07) 

18. During the period that Harold Stull represented Foodland, Harold 
Stull’s compensation was increased by Foodland on three or more occasions. 
(Tr. 402-03, 406-07, 440-41, 444) 

19. Commencing in the mid-1970’s and continuing through April 1984, 
Harold Stull purchased meat products other than red meat as the agent for 
Foodland. Harold Stull also consolidated other non-meat products purchased 
by Foodland for shipment to Hawaii, and received additional compensation 
from Foodland for these other services. (Tr. 294-95, 329-31, 475-76) 

20. In approximately 1980, Foodland appointed a new Meat Director to 
supervise its purchases and retail sales of meat. This individual had very little 
background in the meat industry. Because of this inexperience, the new Meat 
Director relied entirely on Stull to purchase choice grade meat at the best 
possible prices. During October 1981 through January 1984, the Meat 
Director could not compare the prices on the meat purchased through Stull 
with meat Foodland purchased locally in Hawaii since Stull’s purchases were 
in the form of beef cuts and the local purchases were in carcass form. (Tr. 
304-305, 445, 480, 490-95) 

21. During the period October 1981 through January 1984, the United 
States Department of Agriculture, Agricultural Marketing Service, in 
cooperation with the California Department of Food and Agriculture, Bureau 
of Market News, compiled and published "Market News" reports reflecting the 
Los Angeles wholesale meat trade on a weekly basis. This publication 
reported the prices or ranges of prices at which, inter alia, carcass beef and 
beef cuts were being purchased in the Los Angeles, California, market each 
week. (CX 5; Tr. 368-71) 
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22. During the period October 1981 through January 1984, the price 
information published in "Market News" reports regarding the Los Angeles 
meat trade was compiled by the Reporter-in-Charge of the "Market News" 
office in Bell, California. This individual had been a market news reporter 
since approximately 1957 and had been assigned to the Bell, California, office 
since approximately 1973. At all times material herein, this reporter collected 
the information for the "Market News" reports by calling virtually all of the 
sellers of meat in the Los Angeles area, receiving price information from 
them, and then calling their buying customers and cross-checking the 
information. These calls were made to the sellers and buyers at least once a 
week. In addition, on some occasions, this reporter personally visited the 
sellers to examine their product and discuss the meat trade. (Tr. 365-73, 569, 
877-78) 

23. On the date information was collected by the Market News reporter, 
it was reported by the Market News Service over leased wires. At the end of 
the week, all of the information collected that week was compiled into the 
printed report. Both the daily and weekly reports were readily available and 
utilized by members of the meat packing industry in the Los Angeles area. 
(Tr. 369-70, 376-77) 

24. At all times material herein, buyers and sellers of red meat accurately 
reported the prices which they were receiving and paying for meat products 
to the Bell, California, Market News office. (Tr. 371-72, 570-71, 629, 656-57, 
793, 877-78) 

25. With respect to the meat prices reported, at all times material herein 
the "Market News" weekly reports compiled and published price ranges for 
both "carlot" and “distributive” sales. “Carlot volume" is defined on the reports 
as "sales of carlot and less than carlot tonnage to breakers, jobbers, and 
chainstores with central warehouses." "Distributive" is defined on the reports 
as "sales store to store delivery." (CX 5) 

26. It is, and at all times material herein was, customary in the Los 
Angeles area for a buyer to receive a "carlot" price for meat being purchased 
by it if the tonnage being delivered as a single shipment to a central 
warehouse was between 15,000 to 20,000 pounds. It is and was common for 
a buyer of even less volume to be granted a carlot price if that buyer was 
regularly purchasing product being shipped to another buyer in the same 
geographical location. (Tr. 227-228, 506-08, 569-71, 630-32, 638-39, 651-52, 
657-58, 660-67) 

27. The "Market News" weekly reports further divided "carlot" and 
"distributive" sales of beef cuts into sales of "Choice" product and sales of 
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"Good" product. Choice product quotations included transactions reported to 
the Market News relating to cuts actually graded "Choice" by United States 
Department of Agriculture meat graders (hereinafter USDA graders). "Good" 
product quotations included transactions reported to the "Market News" 
relating to cuts actually graded Good as well as all ungraded or "no-roll" beef. 
(CX 5; Tr. 389) 

28. While federal inspection of meat slaughtered by packers in interstate 
commerce is mandatory, federal grading is an optional service offered by the 
United States Department of Agriculture. During the period from at least 
1974 to the present, there was very little beef actually being graded "Good" in 
the Los Angeles area. This was because the additional price increase which 
a "Good" graded product would bring did not justify the expense of having a 
USDA grader apply the "Good" grade to the product. However, during this 
period, 90% of the ungraded meat being sold in the Los Angeles area would 
have been graded "Good" had grading been requested and performed. This 
was in large part because the chain stores buying ungraded beef in the Los 
Angeles area had specifications which incorporated the government 
requirements of at least the minimum standards for "Good" quality beef 
without requiring that the beef actually undergo grading. (21 U.S.C. § 601 et 
seq.; Tr. 389, 636-37, 737-38, 785-86, 905, 920-21, 933-40) 

29. During the period from at least April 1982 through January 1984, 
Globe’s invoices had printed categories to show sales of "Prime" and "Choice" 
carcass beef and beef cuts. However, the invoice format did not differentiate 
between sales of "Good" product and sales of "no-roll" or ungraded product. 
(CX 8, pp. 6-14) 

30. During 1982 and 1983, respondent Globe received the daily "Market 
News" quotations over its teletype machine. (Tr. 773) 

31. During October 1981 through January 1984, hindquarters, forequarters, 
backs, loins, rounds, ribs and armchucks were readily available as individual 
items for purchase on the Los Angeles market. (Tr. 387, 567, 792) 

32. During the period April 9, 1982, to January 5, 1984, Stull purchased 
beef cuts on a weekly basis for Foodland from respondent Globe. (CX 6) 

33. During the period October 6, 1981, through December 27, 1983, Stull 
purchased beef cuts on a weekly basis for Foodland from Delta. (CX 10) 

34. During the period October 5, 1981, through January 31, 1984, Stull 
purchased beef cuts on a weekly basis for Foodland from Kansas City Meat 
(Royal). (CX 19) 

35. During the period of the transactions alleged in the complaint, Delta, 
Kansas City Meat (Royal), and respondent Globe sold meat to Foodland by 
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placing orders with Stull on Tuesday of each week. The orders were for 
delivery to Ralphs for processing by Ralphs on the following Tuesday. During 
the processing, the meat from these three suppliers was commingled and lost 
its identity so that the boxed beef shipped to Foodland’s stores could not be 
identified as product sold by any particular packer. (Tr. 343, 614, 752, 784-85, 
801, 874) 

36. Foodland’s specifications for the beef cuts purchased from respondents 
Globe, Delta and Kansas City Meat (Royal) during the period October 1981 
through January 1984, were for the beef to be of the "Choice" quality grade 
with a yield grade of 3 or better at the best price. Foodland informed Stull 
of these specifications. (Tr. 242-44, 408, 411-12, 441-42, 476) 

37. Stull informed respondent Globe of Foodland’s specifications as set 
forth in Finding of Fact 36 above. Respondent Globe understood Foodland’s 
specifications as requiring that Globe provide beef of the "Choice" quality 
grade with a yield grade of 3 or better. (Tr. 242-44, 907-08) 

38. At all times material herein, the selection of the meat sold by Globe 
to Foodland was left entirely up to respondent Globe. Stull neither selected 
the meat at Globe’s facility nor checked the meat on any regular basis at 
Ralphs. (Tr. 311, 615-19, 712, 715-16, 757) 

39. While the format of the invoices of respondent Globe and Kansas City 
Meat (Royal) did not designate whether beef cuts being sold by those packers 
were yield grade 2 or yield grade 3, the invoices of Delta did have separate 
code designations to show whether hindquarters, backs and loins being sold 
were of the yield grade 2 or yield grade 3 categories. Of the hundreds of 
instances during the period October 6, 1981, through December 27, 1983, 
where Delta individually invoiced hindquarters, backs and loins to Foodland, 
there were only 11 occasions where Delta sold and accounted for yield grade 
2 hindquarters, backs or loins on its billings to Stull and Foodland. (CX 8, 21, 
36-37; Tr. 927-33) 

40. Respondent Globe was regularly delivering the Foodland beef cuts to 
Ralphs on trucks that were at the same time delivering Ralphs’ purchases of 
beef product from Globe. Globe’s product was delivered for Foodland to 
Ralphs on “bobtail" trucks which could carry between 12 and 20 thousand 
pounds, and "semis" which could carry approximately 38 thousand pounds. On 
a weekly basis Globe sold Foodland primal cuts amounting to 25 cattle, or 
15,000 pounds (600-Ib. carcass x 25). Globe’s plant during 1981 through 1983 
was located 27 miles from Ralphs’ warehouse. Normally, the stops closest to 
town were delivered on “bobtail" trucks. (Tr. 741-42, 744, 811-13, 885) 
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41. During the period of April 1982 through January 1984, there were 87 
occasions during which Delta, Kansas City Meat (Royal) and respondent 
Globe all sold and billed for the same beef cut during the same week. On 
seventy-nine of these occasions, all three of these packers sold the particular 
beef cut at the same price during the same week. On eight of these occasions, 
only one of the three packers sold a particular beef cut at a price which was 
different from the price billed by the other two packers. (CX 14) 

42. During the period April 1982 through January 1984, there were 66 
additional instances where respondent Globe and either Delta or Kansas City 
Meat (Royal) sold and billed for the same beef cut during the same week. 
On 63 of these occasions, the price billed by Globe was identical to the price 
billed by the other packers. (CX 14) 

43. Foodland paid for the beef cuts sold by respondent Globe, Delta and 
Kansas City Meat (Royal) at a 2% discount for shrinkage. (Tr. 449, 756, 767) 

44. Respondent Globe ordinarily grants a shrinkage allowance to customers 
buying in “carlot" volume. (Tr. 768, 823-24). 

45. During the period of April 9, 1982, through January 5, 1984, there were 
198 prices billed to Foodland for the individual beef cuts being sold and billed 
for by respondent Globe. Of these 198 prices, 23 were from one to four cents 
above the highest "Choice" carlot volume price quoted in the "Market News" 
report for that cut during that particular week; 60 were from five to nine cents 
above the highest "Choice" carlot volume price quoted in the "Market News" 
report for that cut during that particular week; and 111 were ten cents or 
more above the highest "Choice" carlot volume price quoted in the "Market 
News" report for that cut during that particular week. (CX 14) 

46. During the period October 1981 through January 5, 1984, the only 
sellers other than Delta, Kansas City Meat (Royal) and respondent Globe who 
sold fresh beef to Foodland through Stull were Alpha Meat Packing and Serv- 
U Meat Company. There was a single transaction in which Alpha sold meat 
to Foodland through Stull and there were nine transactions in which Serv-U 
sold meat to Foodland through Stull during this period. (Tr. 21-22) 

47. During the period November 24, 1981, through December 22, 1981, 
Stull purchased hindquarters, armchucks, backs, loins, rounds and ribs, all of 
"Choice" quality, from Quality Meat Packing Co., a Los Angeles packer, and 
then, using the name G&B Food Co., resold these same beef cuts on the 
same day and in the same form to Foodland. In reselling these beef cuts, 
Stull marked up the prices from four to seventeen cents per pound. During 
this same period, Delta and Kansas City Meat (Royal) invoiced and sold the 
same beef cuts during the same week through Stull to Foodland on eleven 
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occasions. On all eleven of these occasions, Delta and Kansas City Meat 
(Royal) billed Foodland at a price identical to the price at which G&B had 
billed Foodland. (CX 4; Tr. 297, 498-515, 526-38) 

48. The prices billed by respondent Globe and paid by Foodland for the 
beef cuts sold during the period April 1982 through January 1984 were 
substantially and consistently above the prices at which those beef cuts were 
readily available in the Los Angeles area during that period. (CX 5, 14, 26-30; 
Tr. 365-89) 

49. When Globe Packing Company commenced its sales of beef cuts 
through Stull to Foodland, Globe’s salesman and respondent Krasn were 
aware that Stull was the agent for Foodland. Throughout these sales, these 
individuals were aware that Globe was receiving prices for its weekly sales of 
beef to Foodland which were substantially and consistently in excess [of] the 
prices at which the beef cuts it was invoicing were readily available in the Los 
Angeles area. (Tr. 749, 751, 754-55, 768, 773, 875-76, 878) 

50. In connection with their sales of beef cuts through Stull to Foodland, 
respondent Globe, Delta and Kansas City Meat (Royal) paid a portion of 
their gross profits earned on these sales to Stull. Stull collected these 
payments by sending weekly billings using the name "G&B Food Co." for 
“commissions” based upon a stated number of cents per pound of beef sold 
by the suppliers to Foodland. (CX 6-9, 10-13, 19-22; Tr. 768, 828-29) 

51. From April 2, 1982, to January 6, 1984, Stull received in excess of 
$57,000.00 from respondent Globe relating to Globe’s sales to Foodland. (CX 
9) 

52. Foodland personnel did not authorize Stull to receive additional 
compensation from the sellers of meat and had no knowledge of the payments 
made by respondent Globe, Delta and Kansas City Meat (Royal) until 
informed of this fact by Packers and Stockyards Administration investigators. 
(Tr. 335, 398-99, 407, 422-29, 432, 436) 

53. Respondent Globe knew that during the period April 1982 through 
January 1984, Stull was acting as the agent for Foodland and was being 
compensated for these services. (Tr. 341, 346, 350, 363, 749, 794) 


Discussion 


"Market News" 


An initial question here is whether the weekly price reports published by 
"Market News" accurately and consistently reflected the prevailing price of 
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wholesale meats readily available in the Los Angeles, California, marketing 
area. 

The "Market News" is an official publication compiled and issued by the 
U.S. Department of Agriculture, Agricultural Marketing Service, in 
cooperation with the California Department of Food and Agriculture, Bureau 
of Market News. It is published for the benefit of the wholesale meat industry 
operating in the Los Angeles, California, marketing area to keep them 
apprised of the price ranges at which beef cuts are being purchased in their 
areas of operation. The reporter responsible for gathering, compiling and 
disseminating these price data has been performing these functions since 1957, 
and in the Los Angeles, California, marketing area since approximately 1973. 
Thus, he is an experienced and reliable reporter well versed in the pricing of 
wholesale meats. 

Testimony of this reporter reveals that in collecting and compiling these 
price data his past and present procedure was to contact virtually all major 
wholesalers of meat in the area to obtain their selling prices, and then cross- 
checking these prices with their buying customers to obtain ultimate accuracy. 
Daily information concerning these prices was initially disseminated on the 
same date to subscribers over leased wires. At the end of the week, all of 
these price data were compiled into a printed week-ending "Market News" 
report. The prices reported are a range of prices which include all sales in 
the market area. The record shows that these reports are utilized by 
members of the wholesale meat industry in buying and selling meat products, 
and to keep abreast of market prices. 

As can be seen from Finding Numbers 25-28, the price ranges reported 
were for "carlot" and "distributive" sales of beef cuts which were further 
divided into sales of "Choice" and "Good." During the period involved here 
very little beef was graded "Good" since the cost of having an animal graded 
"Good" by a USDA grader would not be significantly offset by the higher sales 
price. Although ungraded beef ("no roll") was included in the "Good" 
category, 90% of the ungraded beef sold in the Los Angeles, California, 
market would have been graded "Good" had USDA grading been requested 
and performed. In each category, "Choice" and "Good" price ranges were 
compiled and reported for individual meat cuts, i.e., armchucks, forequarters, 
hindquarters, loins, ribs and rounds, which were recognized, accepted and 
utilized by the wholesale meat industry in that market area. In very rare 
instances was a price reported which appeared outside the price ranges 
compiled and disseminated by "Market News." Further, credible testimony of 
experienced managers and specialists in the wholesale meat industry 
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corroborate "Market News” definitions of “carlot" and "distributive" price 
ranges, as well as differing loads which would qualify under these definitions. 

Thus, "Market News" accurately and consistently reported the price ranges 
of wholesale beef cuts available in the Los Angeles, California, marketing area 
and it must be considered a valid basis for comparison of prices of meat cuts 
purchased and sold by individual wholesale meat companies operating in that 
market area. 


"Market News" Quoted Prices vs. 
Prices Charged by Respondents 


Having found "Market News" a valid basis for comparison of prices of 
wholesale meat cuts in the Los Angeles, California, market area, the ensuing 
questions are whether the prices charged by respondents were validly and 
accurately compared to the quoted prices in "Market News," and whether they 
were above the prices at which wholesale meat cuts of like grade and quality 
were readily available on that same market. 

Creditable tabulations of record, CX 14, compare the "Market News" 
quotations to the prices billed by Delta, Kansas City Meat (Royal) and 
respondent Globe on their weekly sales to Foodland. "Choice" sales of 
products by respondents on these market comparison tabulations are 
compared only to the "Choice" quotes in the "Market News" reports. Other 
tabulations (CX 6, 10, 19) show that these suppliers in their sales through 
Stull to Foodland, with very rare exceptions, were receiving the exact same 
prices for their meat cuts. "Good" prices quoted have also been compared 
with prices obtained from purchases by major food chains in the Los Angeles, 
California, market and tabulated to further show the accuracy of the "Market 
News" quotes. Creditable testimony from witnesses corroborate[s] this 
accuracy. 

The tabulation relied upon compares the prices billed to Foodland with the 
highest price quoted in the "Choice," “carlot" volume, "Market News" ranges 
for all of the armchucks, forequarters, hindquarters, loins, ribs and rounds 
sold by respondent Globe during the 21-month period in which Globe was 
selling to Foodland. Arguments that comparison of Globe prices should be 
classified as "distributive" prices rather than "carlot" prices are without merit. 
However, even if this argument was accepted, a comparison of respondent 
Globe’s prices with those of "Market News" for "Choice," "distributive" still 
shows the sales of respondent Globe to be overly priced for that market area. 
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Evidence of record shows that Foodland was a regular customer of Globe, 
purchasing approximately 15,000 pounds of meat per week. It is also shown 
that such shipments were delivered to Ralphs’ warehouse for processing and 
shipment to Foodland. As noted (Finding No. 40), Globe’s plant was located 
in close proximity, 27 miles, to Ralphs’ warehouse, and deliveries were often 
made by Globe in bobtail trucks which carried 12,000-22,000 pounds. 
Additionally, Globe often created full truckloads by delivering Foodland meat 
products to Ralphs at the same time and on the same trucks which were 
delivering Ralphs meat products. Credible expert evidence reflects that 
delivering in the Los Angeles, California, area of 15,000 pounds to a regular 
customer, at a central warehouse close to the packer, was widely accepted as 
“carlot" volume. 

Further, it was shown that where one is a regular customer of the seller, 
the seller may grant a carlot volume price even if the quantity of a single 
delivery would not otherwise qualify as carlot volume. Finally, it is shown that 
a "distributive" price was charged for multi-stop deliveries which would involve 
tonnage of 5,000 pounds or less. 

Nor is there any question that Globe only sold "Choice" meat with a yield 
grade of 3 or better to Foodland (Finding Nos. 36-37). Globe’s argument that 
it shipped mostly yield grade 2 beef at the top of the "Choice" quality grade, 
and that it "creamed the cooler" to obtain this quality because the beef sold 
to Foodland had to be the best and freshest quality to avoid having it returned 
from Hawaii, is also without merit. 

The record is clear that the Foodland specifications, given to Stull and 
relayed to and understood by Globe, called for "Choice" beef with a yield 
grade of 3 or better. Experts in the purchase and sale of wholesale meats 
testified there would be no need to "cream the cooler" for "Choice," with a 
yield grade of 3 or better, because such specifications do not merit the 
payment of any premium price. Further, where a buyer specifies that it wants 
only the top level of the "Choice" grade one is no longer speaking of 
specifications requiring "Choice" yield grade 3 or better. 

The record is equally clear that respondent Globe normally had meat 
graded 24 hours after the kill for shipment from Globe’s facility on the 
following day, the same procedure utilized for shipments of meat to Ralphs 
to be processed for Foodland. Had this meat not met the Foodland 
specifications, it would have been returned there and then by Ralphs to 
Globe’s facility. Moreover, while respondent Globe’s invoices do not 
specifically identify product as being yield grade 2 or 3, the invoices of Delta 
(which was consistently receiving the exact same prices as respondent Globe, 
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CX 14) did, and show that the shipment of any yield grade 2 cuts was indeed 
rare. Testimony also shows that meat delivered by respondent Globe to 
Ralphs was commingled with other sellers’ meat during the cutting process 
and then packed in cryovac lined boxes for shipment to Foodland. Thus, 
respondent Globe’s meat lost its identity in the processing and boxing. 
Respondent Globe’s claim that it had to select the freshest meat to avoid any 
rejections in Hawaii and return to respondent Globe is also without merit. 

Finally, respondent Globe’s argument that the price comparisons, CX 14, 
are incompatible because Globe sold “half trim beef" rather than beef cuts 
reported in "Market News" must also be discarded. “Half-trim beef" has been 
described by respondent’s witnesses as a back and hindquarter, or a 
forequarter, or a trimmed hind. Initially it must be noted that the reporter 
for "Market News," with a total of 30 years experience, 14 years being in the 
Los Angeles, California, area, never heard of the term “half trim beef." Had 
such term been the manner in which packers billed their customers, he would 
certainly have been aware of that term and included such category in his 
reports. 

Moreover, the record shows that Stull ordered individual beef cuts for 
shipment to Foodland. This allowed Foodland to assign values to the various 
cuts for resale in their stores. Others experienced in the wholesale meat 
industry testified that beef cuts are sold as individual products with individual 
values and prices. Additionally, the record shows that without exception, 
respondent Globe invoiced its sales as beef cuts not "half trim beef" on both 
its billing to Foodland and on the master invoices. 

Nor does respondent Globe’s argument that since Foodland was paying 
Globe’s invoices after deducting 2%, the invoice prices are not comparable to 
the "Market News" quotes, deserve creditable recognition. As noted, 
respondent has been given the benefit of all doubt by comparing its prices 
with the highest prices of the ranges quoted in the "Market News," for 
"Choice," "Carlot" volumes. This minimizes the price differentials and slants 
these comparisons in favor of respondents. Testimony of record shows that 
the 2% discount was for shrink and was customary in the industry. Factoring 
the 2% discount into the comparisons would be de minimis in altering 
respondent Globe’s prices. Further, even if such 2% discount had been 
factored in the comparisons would show that respondent Globe still charged 
prices for "Choice," "carlot" meat cuts which were substantially above the 
prices at which wholesale meat cuts of like grade and quality were readily 
available on the Los Angeles, California, market. 
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Finally, the record shows that meat cuts specified by Foodland were readily 
available on the Los Angeles, California, market at drastically lower prices 
than those charged by Delta and Kansas City Meat (Royal). During the three 
or four months prior to respondent Globe becoming a supplier of Foodland 
through Stull, the latter was able to find a supplier, Quality Meat Packing Co. 
(Quality) to fill Foodland’s specifications for meat cuts. The evidence shows 
for this period of time that Quality prices to Stull were within the "Choice," 
“carlot" range of "Market News," and that even on short notice meat cuts were 
readily available on this market at much lower prices than charged by Delta 
and Kansas City Meat (Royal). There is nothing in the record to show that 
such was otherwise during the period involved here. It is noted here that Stull 
through "G&B" invoices marked up the Quality prices between 4¢ and 17¢ per 
pound so that they equalled the prices at which Stull was purchasing from 
Delta and Kansas City Meat (Royal). It was Delta and Kansas City Meat 
(Royal) that respondent Globe joined a few months later as a supplier to 
Foodland and charged the same excessive prices. 

Therefore, the tabulation comparing the highest of the price range quoted 
in "Market News" for "Choice," "Carlot" delivery with the prices charged 
Foodland by respondent Globe is a valid and reliable comparison. Further, 
it shows that the prices charged Foodland by respondent Globe were 
consistently above the highest "Choice," "carlot" volume quotes of "Market 
News" and therefore above the prices at which wholesale meat cuts of like 
grade and quality were readily available on the Los Angeles, California, 
market during that period. 


Payments Made by Respondent Globe to Stull 


The record is clear that during the 21-month period, April 1982, through 
December 1983, that Delta, Kansas City Meat (Royal) and respondent Globe 
were all selling meat cuts through Stull to Foodland. With rare exceptions, 
they were receiving the same price for their meat. The record is also clear 
that Stull received from Foodland, its principal, both a fixed monthly fee and 
a percentage of the amount purchased, and that Foodland did not authorize 
Stull to receive any additional compensation from the sellers of meat. 
Foodland was not aware that G&B Food Co. was owned by Stull, nor was 
Foodland aware that additional payments were being received by Stull from 
respondents Delta, Kansas City Meat (Royal) and Globe through G&B Food 
Co. until the commencement of the investigation into this matter by the U.S. 
Department of Agriculture. Had Foodland been aware of this it would have 
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ceased doing business with Stull. The record also shows that respondent 
Globe, during the period involved here, knew that Stull was acting as the 
agent for Foodland and, as such, was being compensated for its services by 
Foodland. 

Evidence of record shows "Market News" accurately and consistently 
reported the price ranges for "Choice," "carlot" sales of meat cuts. Further, 
that personnel of respondent Globe had a continual familiarity and working 
knowledge of "Market News" price ranges. Thus, it can only be concluded 
that respondent Globe knew the prices charged to Stull were drastically above 
the highest price range quoted in "Market News" for "Choice," "carlot" meat 
cuts available in the Los Angeles, California, market. Additionally, it has been 
shown that Stull collected payments from respondent Globe, as well as Delta 
and Kansas City Meat (Royal) by sending them weekly billings using the name 
“G&B Food Co." for "commissions" based upon a stated number of cents per 
pound of beef that these suppliers sold to Foodland. 

The "commissions" paid to Stull were alternately described by respondent 
Globe’s personnel as "handling charges," "brokerage fees," or "processing and 
handling fees," although the record shows that the processing was being 
performed by Ralphs. Nor did personnel of respondent Globe make any 
effort to insure that Foodland knew it was making additional payments in the 
form of "commissions" to Foodland’s agent, Stull. In a similar circumstance, 
when Quality discovered that its salesman was making these same 
"commission" payments to Stull, the owner of Quality ceased doing business 
with Stull. Thus, it can only be concluded that the payments by respondent 
Globe to Stull through G&B Food Co. were sub rosa arrangements to avoid 
any possible detection by Foodland. Further, it is inferred that these 
"commissions" were a payment to Stull as an inducement to continue 
purchases from respondent Globe to the detriment of Stull’s principal, 
Foodland. 


Conclusions 


During the period April 9, 1982, through January 5, 1984, Stull and 
respondent Globe had an agreement, arrangement and understanding to 
defraud Foodland whereby respondent Globe sold beef cuts through Stull to 
Foodland at prices which had been fraudulently increased above the prices at 
which the beef cuts were readily available on the Los Angeles, California, 
market, and then paid a portion of the profits realized through these 
fraudulently increased prices to Stull in the form of commissions. 
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Further, the circumstances surrounding these transactions, as well as 
testimony show that the amounts paid by respondent Globe to Stull, the 
known agent of Foodland, were not for services rendered, but instead were for 
the purposes of (a) inducing Stull to accept prices which respondent Globe 
and Stull knew were higher than the prices at which the beef was readily 
available in the Los Angeles market; and (b) insuring that Stull’s disregard for 
the interest of its principal would continue throughout these sales. 

The record supports by a preponderance of the evidence that, during the 
period in question, respondent Globe was receiving prices which were 
consistently and substantially above the market value of the beef which it was 
selling through Stull to Foodland. Complainant need only prevail by a 
preponderance of the evidence. Herman MacLean v. Huddleston, 459 US. 
375, 387-92 (1983); Corn State Meat Co., Inc., 45 Agric. Dec. 995, 1018 n. 5; 
In re Tri-County Wholesale Produce Co., 45 Agric. Dec. 286, 304 n. 16 (1986) 
[, aff'd per curiam, 822 F.2d 162 (D.C. Cir. 1987)]; Steadman v. SEC, 450 U.S. 
91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 
713 F.2d 179 (6th Cir. 1983). 


Sanction 


Substantial evidence of record shows that during the 21 months that Globe 
was selling to Foodland, the actions of respondent Globe, in combination with 
Stull, caused Foodland to be defrauded out of substantial sums of money. 
(CX 5, 6, 9, 14) These actions were in clear violation of section 202(a) of the 
Act (7 U.S.C. § 192(a)). National Beef Packing Co., 36 Agric. Dec. 1722 
(1977), aff'd, 605 F.2d 1167 (10th Cir. 1979); Com State Meat Co., Inc., et al., 
supra. 

Severe sanctions for violation of the Department’s regulations have been 
an established policy. This is especially so here where the violation is found 
to be serious, has an anti-competitive effect on the industry, and undermines 
the marketing processes of the meat industry. Jn re Floyd Stanley White, 47 
Agric. Dec. [229, 311, affd per curiam, 865 F.2d 262 (6th Cir. 1988) 
(unpublished; text in WESTLAW))}; In re Spencer Livestock [Comm’n Co.], 46 
Agric. Dec. [268, 447-63 (1987), aff'd, 841 F.2d 1451 (9th Cir. 1988)]. 

Respondent Reuben Krasn is, and at all times material to the transactions 
in question, was president and manager of Globe Packing Company as well 
as owner of a substantial percentage of Globe’s outstanding stock. These 
responsibilities, without more, would require the issuance of a cease and desist 
order against respondent Krasn. MCM Livestock [, Inc.], 39 Agric. Dec. 893, 
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900-02 (1980); Pastures, Inc., 39 Agric. Dec. 395 (1980); Norwich Veal and 
Beef [, Inc.], 37 Agric. Dec. 896, 1202 (1978); Sebastopol Meat Co. v. Secretary 
of Agriculture, 440 F.2d 983 (9th Cir. 1971). 

However, the record establishes that respondent Krasn’s activities and 
responsibilities with respect to the Stull/Foodland account extended beyond 
his role as the figurehead of Globe Packing Company. While the day to day 
responsibilities for the supervision of the Foodland account may have been 
carried out by Globe’s salesman, respondent Krasn personally approved the 
commencement of these transactions, and the payment of the "handling and 
processing" fee to Stull. Respondent Krasn also personally approved the 
weekly sales prices with Stull when Globe’s salesman was absent from the 
office and would have become further aware of the excessive prices being 
billed by Globe by his admitted responsibility for monitoring the profit 
margins of individual accounts. 

Moreover, while respondent Krasn may not have been "negotiating" the 
prices billed by Globe on a consistent basis, he was aware that Stull was the 
agent for Foodland, that Globe was making payments to Stull, and that during 
the 21 months of Globe’s sales to Foodland, Globe was receiving prices which 
were consistently and substantially above the prices at which beef cuts were 
readily available on the Los Angeles market. Additionally, Krasn’s limpid 
testimony that Globe had to send the freshest beef to Foodland to avoid 
rejections in Hawaii, and his admission that Stull’s fee was once designated, 
in part, as a "processing charge," further evidences that Krasn knew precisely 
the purpose of his "commission" payments to Stull. 

Where it is found that a closely held corporate entity has been misused 
and is in violation of the Packers and Stockyards Act, or that it would 
effectuate the statutory policy embodied in the Act, the corporate veil should 
be pierced in order to make the order, including the civil penalty, applicable 
to the responsible individual. Jn re Floyd Stanley White, supra; In re Jackson 
Union Stockyards, Inc., 37 Agric. Dec. 1533 (1978), aff'd sub nom. Jackson 
Union Stockyards, Inc. v. USDA, 597 F.2d 770 (Sth Cir. 1979); Livestock 
Marketers, Inc. v. United States, 55[8] F.2d 748 (Sth Cir. 1977), cert. denied, 435 
U.S. 968 (1978); In re Mid-States Livestock, Inc., 37 Agric. Dec. 547 (1977), 
aff'd sub nom. Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978); Sebastopol 
Meat Co. v. Secretary of Agriculture, supra. The actions of respondent Krasn 
fulfill these criteria. Thus, on the basis of the record in this proceeding, a 
cease and desist order will be issued and a civil penalty assessed against the 
corporate and individual respondent. 
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In assessing a civil penalty in this proceeding, the Secretary must consider 
the gravity of the offense, the size of the business involved, and the effect of 
the civil penalty on the person’s ability to continue in business. 7 U.S.C. § 
193(b). On the basis of these criteria, the record supports complainant’s 
sanction recommendation for a $50,000.00 civil penalty, jointly and severally 
against respondents Globe and Krasn. 

The gravity of the violations committed by respondents is quite clear. 
Actions by persons subject to the Act which induce the agent of another to 
take actions which defraud his principal and which result in substantial out-of- 
pocket loss to the principal are considered among the most serious type of 
violations. Corn State Meat Co., Inc., supra. The 21-month period during 
which these fraudulent actions continued is most certainly an aggravating 
factor. Moreover, as pointed out by Mr. McCoy, Chief of the Merchandising 
Branch of the Packers and Stockyards Administration, the type of violations 
alleged and proven in this case are not only unfair to the firm being 
overcharged for its purchases (Foodland), but also to the competitors of 
Globe, who are not in a position to gain entry to the Foodland account unless 
they are willing to make the same illegal inducements to its agent. 

Testimony shows that on the basis of Globe’s annual reports, Globe was 
a large packer when viewed on a national scale. These annual reports show 
yearly net sales from approximately $75 million in 1981 to approximately $117 
million in 1987. 

Finally, with respect to the respondents’ ability to pay the civil penalty and 
still continue in business, the record evidence could easily support a greater 
civil penalty than the $50,000.00 recommended by the complainant. The 1987 
annual report of Globe shows gross income of approximately 8.5 million 
dollars, and net income after taxes of over $100,000.00. It also shows that 
Globe’s assets exceed its liabilities by over 3 million dollars. The balance 
sheet provided and stipulated to be correct by respondents’ counsel shows the 
net worth of respondent Krasn and his wife at 2.3 million dollars. 

Accordingly, on the basis of the entire record in this proceeding, the 
following order will be issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents Globe and Krasn argue that the evidence does not support 
the ALJ’s findings of fact, but complainant’s case is supported by far more 
than a preponderance of the evidence, which is all that is required. The 
evidence gives rise to the strong inference that the Stull respondents and the 
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Globe respondents entered into a conspiracy to defraud Foodland. The 
existence of a conspiracy is ordinarily inferred from the things actually done, 
rather than from direct evidence of an agreement. As stated in Jn re DeJong 
Packing Co., 39 Agric. Dec. 607, 623, 639-41 (1977), aff'd, 618 F.2d 1329, 
1333-35 (9th Cir.), cert. denied, 449 U.S. 1061 (1980): 


“Conspirators seldom sign articles of partnership in crime which may 
thereafter be conveniently put into evidence by the prosecution." 
United States v. Morris, 225 F.2d 91, 95 (C.A. 7), certiorari denied, 350 
U.S. 901. See, also, Allen v. United States, 4 F.2d 688, 691 (C.A.7).... 


The existence of a common purpose or plan is frequently 
disclosed only by a "development and collocation of circumstances." 
American Tobacco Co. v. United States, 147 F.2d 93, 107 (C.A. 6), 
affirmed, 328 U.S. 781. See, also, United States v. Morris, 225 F.2d 91, 
92-93 (C.A. 7), certiorari denied, 350 U.S. 901; Poliafico v. United 
States, 237 F.2d 97, 104 (CA. 6), certiorari denied, 352 U.S. 1025. 


Whether an unlawful combination “is proved is to be judged by 
what the parties actually did rather than by the words they used." 
United States v. Parke, Davis & Co., 362 U.S. 29, 44. Seldom is there 
any direct evidence of a conspiracy; it ordinarily is inferred from the 
things actually done.” "The existence of a conspiracy may be inferred 
from acts of persons which are done in pursuance of an apparent 
criminal purpose." Nye v. Nissen v. United States, 168 F.2d 846, 852 
(CA. 9), affirmed, 336 U.S. 613. 


*1See, e.g., Theatre Enterprises v. Paramount, 346 U.S. 537, 540-541; 
Kiefer-Stewart Co. V. Seagram & Sons, 340 U.S. 211, 213-214; Federal 
Trade Comm’n v. Cement Institute, 333 U.S. 683, 716, fn. 17; United 
States v. Paramount Pictures, 334 U.S. 131, 142; United States v. 
Gypsum Co., 333 U.S. 364, 393-399; American Tobacco Co. v. United 
States, 328 U.S. 781, 809; United States v. Bausch & Lomb Co., 321 USS. 
707, 723; United States v. Masonite Corp., 316 U.S. 265, 275; Glasser v. 
United States, 315 U.S. 60, 80; Interstate Circuit v. United States, 306 
US. 208, 221, 226-227; Eastern Lumber Ass’n. v. United States, 234 U.S. 
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600, 612; United States v. Iacullo, 226 F.2d 788, 794 (C.A. 7), certiorari 
denied, 350 U.S. 966; United States v. Morris, 225 F.2d 91, 92-93 (C.A. 
7), certiorari denied, 350 U.S. 901; Milgram v. Loew’s Inc., 192 F.2d 
579, 583 (C.A. 3), certiorari denied, 343 U.S. 929; Bond Crown & Cork 
Co. v. Federal Trade Com’n., 176 F.2d 974, 979 (C.A. 4); Phelps Dodge 
Refining Corp. v. Federal Trade Com’n., 139 F.2d 393, 396 (C.A. 2); 
United States v. Manton, 107 F.2d 834, 839 (C.A. 2), certiorari denied, 
309 U.S. 664. 


The applicable principles as to the proof needed to establish a 
conspiracy were stated in Esco Corporation v. United States, 340 F.2d 
1000, 1008 (C.A. 9), as follows: 


It is not necessary to find an express agreement, either oral 
or written, in order to find a conspiracy, but it is sufficient that 
a concert of action be contemplated and that defendants 
conform to the arrangement. ... An exchange of words is not 
required. ... Thus not only action, but even a lack of action, 
may be enough from which to infer a combination or 
conspiracy.” 


*Cf., Hanson v. Shell Oil Co., 541 F.2d 1352, 1359-1360 (C.A. 
9). 


In Farmers Livestock Commission Co. v. United States, 54 F.2d 375, 
381 (3-Judge Court, E.D. Iil.), the Court upheld the Secretary’s findings 
and conclusions under the Packers and Stockyards Act involving a 
group boycott, stating: 
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. As the Supreme Court has said, it is elementary that 
conspiracies are seldom capable of proof by direct testimony, 
and may be inferred from the things actually done. 


Respondents Globe and Krasn appeal from the ALJ’s refusal to sever 
them from the other respondents alleged to have committed the same type of 
violations. But I agree with the ALJ’s disposition of this matter, for the 
reasons stated by the ALJ and in complainant’s briefs. Furthermore, since all 
of the respondents other than Globe and Krasn consented to disciplinary 
orders, respondents Globe and Krasn had the benefit of a separate hearing. 
(However, some evidence involving the respondents who consented, as well 
as others, was relevant here, in view of the numerous issues involved in this 
case.) 

Respondents complain of numerous evidentiary rulings by the ALJ, but I 
agree with all of his rulings, for the reasons stated by the ALJ and by 
complainant in its briefs. No useful purpose would be served by rehashing the 
arguments so completely and accurately set forth in complainant’s briefs as to 
the substantiality of the evidence and the evidentiary rulings. 

Respondents contend that it was improper to impose a greater sanction on 


them than was imposed on the other respondents who signed consent orders, 
but it is to be expected that respondents who consent to an order may receive 
a sanction less than that which would have been warranted on the basis of a 
full hearing. Jn re Welch, 45 Agric. Dec. 1932, 1953-54 (1986). As stated in 
In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 448-49 (1987), aff'd, 
841 F.2d 1451 (9th Cir. 1988): 


Also, the goal of uniform sanctions for comparable violations 
necessarily applies only to contested cases. Consent orders issued 
without a hearing are given no weight in determining the sanction to 
be imposed in a litigated case. In a case where a consent order is 
agreed to by the parties, there is no record or argument to establish 
the basis for the sanction. It may seem less than appears warranted 
because of problems of proving the allegations of the complaint or 
because of mitigating circumstances not revealed to the Administrative 
Law Judge or the Judicial Officer. Other circumstances, such as 
personnel and budget considerations and the delay inherent in 
litigation, may also cause a consent order to seem less severe than 
appropriate. 
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The “delay in litigation," referred to in the preceding quotation, is 
demonstrated by the fact that the consent decisions were issued in September 
and November 1987, while the decision in this case was not filed until 
February 1990, with judicial review likely. 

The sanction imposed here is fully warranted, considering the serious 
nature of the violations. It is the policy of this Department to impose severe 
sanctions for violations of any of the regulatory programs administered by the 
Department that are repeated or that are regarded by the administrative 
officials and the Judicial Officer as serious, in order to serve as an effective 
deterrent not only to the respondents, but also to other potential violators. 
The basis for the Department’s severe sanction policy is set forth at great 
length in numerous decisions, e.g., In re Spencer Livestock Commission Co., 46 
Agric. Dec. 268, 424-32, 435-62 (1987), aff'd, 841 F.2d 1451 (9th Cir. 1988). 

In addition, the sanctions imposed under the Packers and Stockyards Act 
in recent years have been much more severe than during earlier years, e.g., In 
re Top Livestock Co., 49 Agric.Dec. __ (Jan. 24, 1990) ($10,000 civil penalty 
and 6-month suspension for falsely increasing prices and weights to 
principals); In re Odom, 48 Agric. Dec. __ (May 4, 1989) (5-year suspension 
for failure to pay for $285,000 worth of livestock, to be terminated after 1 year 
if payment made); In re Hutto Stockyard, Inc., 48 Agric. Dec. _ (Apr. 19, 
1989) ($20,000 civil penalty and 90-day suspension order applicable to all of 
respondents’ businesses, including an auction yard not involved in respondents’ 
weighing violations), appeal docketed, No. 89-2717 (4th Cir. June 5, 1989); In 
re Mendicoa, 48 Agric. Dec. ___ (Mar. 16, 1989) (1-year suspension and 
$10,000 civil penalty for weighing, bonding, and prompt payment violations); 
In re Ferguson, 48 Agric. Dec. __ (Mar. 1, 1989) (6-month suspension and 
$25,000 civil penalty (held in abeyance) for increasing prices in commission 
transactions), appeal docketed, No. 89-2079 (8th Cir. July 7, 1989); In re Great 
American Veal, Inc., 48 Agric.Dec. _ (Jan. 19, 1989) ($129,000 civil penalty 
for failing to pay for livestock, operating while insolvent, giving undue 
preference to a creditor, and taking over another packer’s inventory without 
paying the packer’s creditors), affd, 891 F.2d 281 (3d Cir. 1989) 
(unpublished); Jn re Tiemann, 47 Agric. Dec. __ (Oct. 20, 1988) (5-year 
suspension for failure to pay $27,000 for livestock, to be terminated after 180 
days if full payment made); Jn re Murfreesboro Livestock Market, Inc., 46 Agric. 
Dec. 1216 (1987) (1-year suspension for custodial account violations and 
various fraudulent activities); In re Parchman, 46 Agric. Dec. 791 (1987) 
(90-day suspension and $10,000 civil penalty for weighing violations), aff'd, 852 
F.2d 858 (6th Cir. 1988); Jn re Rotches Pork Packers, Inc., 46 Agric. Dec. 573 
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(1987) ($50,000 civil penalty for failing to pay for meat products); Jn re 
Spencer Livestock Commission Co., 46 Agric. Dec. 268 (1987) (10-year 
suspension and $30,000 civil penalty for increasing prices and weights in 
commission purchases), aff'd, 841 F.2d 1451 (9th Cir. 1988); Jn re Welch, 45 
Agric. Dec. 1932 (1986) (decision as to Benson) ($10,000 civil penalty and 
1-year prohibition from engaging in business subject to the Act for fraud by 
an auction market employee); Jn re Garver, 45 Agric. Dec. 1090 (1986) (2-year 
suspension for failing to pay for livestock), aff'd, 846 F.2d 1029 (6th Cir.), cert. 
denied, 109 S. Ct. 63 (1988); In re Holiday Food Services, Inc., 45 Agric. Dec. 
1034 (1986) ($50,000 civil penalty for commercial bribery), remanded, 820 F.2d 
1103 (9th Cir. 1987); In re Com State Meat Co., 45 Agric. Dec. 995 (1986) 
($50,000 civil penalty for commercial bribery); In re Blackfoot Livestock 
Commission Co., 45 Agric. Dec. 590 (1986) (6-month suspension for custodial 
account and check-kiting violations), aff'd, 810 F.2d 916 (9th Cir. 1987); In re 
Farmers & Ranchers Livestock Auction, Inc., 45 Agric. Dec. 234 (1986) 
(decision as to Millspaugh) (5-year suspension, but permitting respondent to 
be employed as an auctioneer after 1 year, for check-kiting, custodial account 
and payment violations, and purchasing livestock for speculation out of 
consignments); Jn re Saylor, 44 Agric. Dec. 2238 (1985) (decision on remand) 
(8-month suspension and $10,000 civil penalty for fraudulent sales and 
purchases); In re ITT Continental Baking Co., 44 Agric. Dec. 748 (1985), final 
consent decision, 44 Agric. Dec. 1971 (1985) ($10,000 civil penalty for 
discriminatory promotional allowances); Jn re Powell, 46 Agric. Dec. 49 (1985) 
(5-year suspension for failure to pay for livestock), appeal denied, 44 Agric. 
Dec. 1220 (1985) (appeal not timely filed); In re Mid-West Veal Distributors, 
43 Agric. Dec. 1124 (1984) ($77,000 civil penalty, with $27,000 suspended, for 
payment, bond and trust violations); Jn re Mayer, 43 Agric. Dec. 439 (1984) 
(decision as to respondent Doss) (2-year suspension for payment violations), 
appeal dismissed, No. 84-4316 (Sth Cir. July 25, 1984); In re Peterman, 42 
Agric. Dec. 1848 (1983) ($20,000 civil penalty for bait-and-switch advertising 
and deceptive practices), aff'd, 770 F.2d 888 (10th Cir. 1985). 

Finally, the record fully supports making the order applicable to 
respondent Krasn as well as to respondent Globe. I agree with the discussion 
as to this matter by the ALJ and by complainant in its briefs. 

For the foregoing reasons, the following order should be issued. 
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Order 


Respondent Globe Packing Co., its officers, directors, agents and 
employees, successors and assigns, directly or through any corporate or other 
device, and respondent Krasn, his agents and employees, directly or indirectly 
through any corporate or other device, shall cease and desist from: 

1. Engaging in any act, practice or course of business for the purpose of 
obtaining money from the purchasers or sellers of meat or meat food products 
by false or deceptive pretenses, or which operates or would operate as a fraud 
or deceit upon any person in connection with the purchase or sale of meat or 
meat food products; 

2. Entering into, continuing in, or cooperating in any agreement, 
arrangement, understanding or course of business with any person for the 
purpose of aiding or assisting such person to obtain money from the 
purchasers of meat or meat food products by false or deceptive pretenses, or 
which enables such person to engage in a practice which operates or would 
operate as a fraud or deceit upon any person in connection with the purchase 
or sale of meat or meat food products; 

3. Misrepresenting to purchasers of meat or meat food products or aiding 
and assisting any person to misrepresent to such purchasers the prices at 
which the meat or meat food products, have been purchased; and 

4. Offering or giving money, gifts or services of more than nominal value 
to an officer, director, agent or employee of another person or firm for the 
purpose of influencing such officer, director, agent or employee in the course 
of the performance of his duties for his principal or employer. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), 
respondents Globe and Krasn are jointly and severally assessed a civil penalty 
in the amount of $50,000. 

This civil penalty shall be payable to the "Treasurer of the United States" 
by certified check or money order, and shall be forwarded to Jory Hochberg, 
Office of the General Counsel, Room 2438 South Building, United States 
Department of Agriculture, Washington, D.C. 20250-1400, within 90 days after 
service of this order on respondents Globe and Krasn. 

The cease and desist provisions of this order shall become effective on the 
day after service of this order on respondents Globe and Krasn. 
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In re: OZARK COUNTY CATTLE CO., INC., DWIGHT LEDBETTER, 
LEDBETTER LAND and CATTLE CO., INC., and H. H. LEDBETTER, 
NATIONAL ORDER BUYING CO. OF ST. JOSEPH, MISSOURI, and 
THOMAS D. RUNYAN, DIXIE NATIONAL STOCKYARDS, INC., 
ABRAHAM CATTLE CO., INC., DR. LEROY ABRAHAM, and JEFFREY 
JACKSON. 

P. & S. Docket No. 6743. 

Decision and Order as to National Order Buying Co. and Thomas D. 
Runyan filed March 19, 1990. 


Deceptive practices - Failure to pay - "Willful". 


The Judicial Officer affirmed that part of the decision by Judge Weber (ALJ) holding that 
respondents were insolvent on September 30, 1985, and until respondents establish otherwise, 
and that respondents engaged in an unfair and deceptive practice, i.e., a check kiting scheme with 
Abraham. The ALJ ordered respondents to cease and desist from such activities, suspended 
NOB for 6 months, and prohibited Runyan from operating under the Act for 6 months. The 
Judicial Officer suspended NOB and Runyan for 2 years, provided, however, that Runyan may 
be employed by a registrant after 6 months. In addition to the violations found by the ALJ, the 
Judicial Officer found that respondents willfully failed to pay, when due, for livestock, and 
willfully engaged in an unfair practice involving a check kiting operation by Ozark County Cattle 
Company, in which respondents permitted Ozark to draw drafts on respondent NOB, and 
negligently failed to detect that there were no cattle involved in the transactions. Operating 
while insolvent and failing to pay, when due, are unfair and deceptive practices. Check kiting 
is an unfair and deceptive practice irrespective of whether cattle are involved in the transaction. 
A preponderance of the evidence is all that is required. A violation is willful if respondent does 
a prohibited Act intentionally, irrespective of evil motive, or acts with careless disregard of the 
Statutory requirements. The principal purpose of the Act is to protect farmers and ranchers 
against receiving less than the true market value of their livestock. It is the Department’s duty 
to prevent potential injury by stopping unlawful practices in their incipiency. Uniformity in 
sanctions is not required. The same sanction is imposed whether respondent knows that he is 
violating the law or not. Severe sanctions under P&S in recent years summarized. A single act 
may be an unfair "practice" under the Act. The criteria in § 312(b) of the Act relating to civil 
penalties are not applicable to suspensions. Any damage suffered from an agency press release 
is not considered in determining the sanction. 


Ben E. Bruner, for Complainant. 

Peter D. Runyan, St. Joseph, MO, for Respondents. 

Initial decision issued by William J. Weber, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq. (hereafter "the 
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Act")).’ An initial Decision and Order’ was filed on February 22, 1988, by 
Administrative Law Judge William J. Weber (ALJ) suspending respondent 
National Order Buying Company as a registrant for 6 months and thereafter 
until demonstrated solvent; prohibiting respondent Thomas D. Runyan from 
operating under the Act for 6 months; ordering respondents to cease and 
desist from engaging in business while insolvent; and from exchanging drafts 
or checks with any person to create a false "float" or balance in their accounts. 

On May 2, 1988, both respondents and complainant appealed to the 
Judicial Officer, to whom final administrative authority to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 
C.F.R. § 2.35)."" Complainant and respondents filed replies on May 27, 
1988, and May 31, 1988, respectively. On June 7, 1988, the case was referred 
to the Judicial Officer for decision. 

Based upon a careful consideration of the record, I find that respondents 
committed each of the violations charged in the complaint, except that 
respondents were not insolvent between June 30 and September 29, 1985. 
Thus, the ALJ’s findings and conclusions are modified to reflect this, but 
otherwise are adopted as the final decision in this case, with additions noted 
by brackets and deletions by dots. Additional conclusions by the Judicial 
Officer follow the ALJ’s conclusions. The suspension period for both 
respondents is increased to 2 years, and respondents are also ordered to cease 
and desist from failing to pay, when due, for livestock, for the reasons set 
forth in the Judicial Officer’s Additional Conclusions. The suspension of 
respondent Thomas D. Runyan shall not constitute a bar to his employment 


“See generally Campbell, The Packers and Stockyards Act Regulatory Program, in 1 Davidson, 
Agricultural Law, ch. 3 (1981 and 1989 Cum. Supp.), and Carter, Packers and Stockyards Act, in 
10 Harl, Agricultural Law, ch. 71 (1980). 


“All parties except National Order Buying Company of St. Joseph, Missouri ("NOB"), and 
Thomas D. Runyan have settled and consent decisions have been filed. 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program) (December 1962-January 1971). 
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by another registrant after the completion of the first 6 months of his 2-year 
suspension. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This administrative disciplinary proceeding began August 8 1986 when a 
complaint was filed by the Administrator of the Packers and Stockyards 
Administration against these several respondents alleging various wilful 
violations of the Packers and Stockyards Act, 1921 ("Act"; 7 USC 181). All 
parties except National Order Buying Company of St. Joseph, Missouri 
("NOB") and Thomas D. Runyan have settled and consent decisions have been 
filed. 

There are no jurisdictional or identificational issues. The substantive issues 
are: insolvency; failure to promptly/timely pay for cattle purchases; and 
exchanging/swapping of drafts and checks for the purpose of creating a false 
balance/"float" in checking accounts ("kiting"). 

Respondents NOB and Thomas D. Runyan denied all alleged violations of 
the Act and requested an oral hearing on the issues. After failure of 
settlement negotiations in November 1986, a hearing was held in St. Joseph, 
Missouri, April 14-17, 1987, and briefing of the issues was concluded October 
29, 1987. 


eC RET 


INSOLVENCY. Complainant alleges that respondent NOB, operating as 
market agency under the Act, was insolvent on June 30 and September 30, 
1985, and that it was operated during that period, and thereafter, by its 
president, respondent Thomas D. Runyan, while insolvent. 

For purposes here, insolvency is defined as current liabilities exceeding 
current assets. (9 CFR 203.10) Operating while insolvent is an unfair and 
deceptive practice in violation of section 312(a) of the Act. 7 USC 213(a). 
BOWMAN VS. US DEPT OF AGRICULTURE, 363 F.2D 81 (CA 5 1966); In 
re SOUTHERN BUYERS, INC., 14 Ag Dec 811 (1955); In re JOHN L. 
COOPER, 19 Ag Dec 160 (1960). 


““"Asterisks throughout the initial decision were inserted by the ALJ. 
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Respondents NOB and Runyan deny the alleged insolvency, and have 
presented credible and persuasive evidence to rebut the alleged June 30 
insolvency. 

Complainant relied exclusively upon the Annual Report filed by 
respondents NOB and Runyan to establish that current liabilities exceeded 
current assets as of June 30 1985, i.e., insolvency. Tr 93-94, 282-283. Comp. 
Exh. #2 (CE #2). 

Respondents NOB and Runyan persuasively explain that the figures given 
in the Annual Report erroneously report certain long term liabilities as 
current liabilities. With these corrections, respondent then is solvent, not 
insolvent, as of June 30 1985. 

The testimony of accountant Hinde is direct, clear, unequivocal and 
unrebutted on this point. Tr 868-870, 874. 

Complainant’s arguments to the contrary are narrow and unpersuasive. 
They ignore the fact that the complainant’s auditor relied upon the same 
management assurances concerning long/short term classifications that Hinde 
accepted (Tr 74, 90), and used the corrected classifications for these liabilities 
in complainant’s audit of the books as of September 30th. Tr 89-90. 

Complainant has failed to sustain the burden of proof to establish that 
respondent NOB was insolvent June 30 1985, and has therefore also failed to 
establish that Runyan operated the business while insolvent from June 30 
[through] September 29, 1985. 


RK KK 


However, complainant has sustained the burden of proof showing 
insolvency as of September 30, 1985. Complainant performed a full audit of 
the records of respondent NOB, and it is clear that, as of that date, NOB’s 
current liabilities exceeded its current assets, thus constituting insolvency 
under 9 CFR 203.10. Tr 57-58, 68-74, CE #3. 

This condition then existed mainly due to uncollectible accounts receivable 
due to NOB from co-respondent Ozark County Cattle Co. and Dwight 
Ledbetter, who held and used NOB’s draft books, about which more is said 
later. Accounts receivable must be collectible within one year to be classified 
as a current asset. 9 CFR 203.10(b)(1) and (c)(3). 

Respondent NOB’s current liabilities exceeded its current assets, as alleged 
in the complaint, as of September 30, 1985, and presumptively, until 
respondent NOB establishes otherwise, have remained in that condition since 
then, until the business ceased to operate in late October 1985. This is an 
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unfair and deceptive practice in violation of section 312(a) of the Act (7 USC 
213(a)). 


oe eo oe 


CREATING .A FALSE FLOAT; "KITING." Respondents NOB and 
Runyan had an excellent working relationship with co-respondents Ozark 
County Cattle Co. and Dwight Ledbetter for about 15 years, with NOB 
financing Ozark’s/Ledbetter’s purchases.’ 

In the early 1980’s Ledbetter was provided NOB’s draft book to draft on 
NOB for Ozark’s/Ledbetter’s purchases. Ordinarily he coordinated his 
purchases, when using NOB’s draft book, by telephone with NOB. No 
problems were encountered during the first few years. Tr 894, 897-898. 

However, in the fall of 1984, Ledbetter began drafting on NOB describing 
fictitious cattle transactions, i.e., drafting on NOB describing cattle purchases 
when in fact there were no cattle being purchased. Tr 644, 675, 677, 608-611, 
614. 

Ledbetter’s purpose was to bridge himself over a cash flow shortage, to 
create a false float in Ozark’s checking account, by drafting on NOB for 
money, then repaying NOB by sending Ozark’s check to NOB for the money 
plus a commission earned on the purported purchase/sale of cattle. Tr 124, 
644, 675-677. This usually gave Ozark about four to eight days’ use of the 
money. Tr 103-104, 191-192, 321. 

Ozark’s bank (in Mountain Home, Arkansas) was giving immediate credit 
to Ozark on drafts on NOB presented by Ledbetter for collection. Then, 
several days later when Ledbetter would send an Ozark check to NOB 
reimbursing NOB for the funds provided by NOB, plus NOB’s purported 
share of the commission earned from that (fictitious) cattle transaction, NOB’s 
bank would give NOB immediate credit on the deposit of Ozark’s check. Tr 
90, 101-102, 245, 438. 

Ozark/Ledbetter did all it could to make these fictitious cattle transactions 
look like real, valid cattle transactions. Tr 350, 255-256. It was successful in 


‘NOB and Runyan sometimes incorrectly spoke of "clearing" purchases for Ozark/Ledbetter, 
i.e., paying the seller directly for purchases rather than having Ozark/Ledbetter pay the seller 
and be reimbursed by NOB and Runyan. None of the complaint transactions were "cleared" by 
NOB/Runyan, nor was NOB/Runyan ever registered or authorized to "clear" transactions under 
the Act. Specific registration and bonding are required to "clear" transactions. Tr 60-61, 68-74, 
106-110, 276, CE #3. 
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doing so. NOB/Runyan was unaware that it was being victimized. Tr 328, 
350, 897-898. [However, respondents could have, and should have, discovered 
the scheme through routine diligence.} 

Ozark’s bank in July 1985 ceased allowing immediate credit on NOB 
drafts, delaying credit for two days, and later, for three days. Tr 349. 

Meanwhile, in the spring of 1985, NOB’s bank (in St. Joseph, Missouri) 
was suffering its own crunch, and was forced to stop allowing NOB/Runyan 
to cover cash flow shortages when NOB’s $750,000 line of credit was 
exceeded, by executing a short term note to bridge the cash flow shortage.’ 
Tr 900. 

NOB/Runyan’s business had monthly cattle transactions that ranged from 
$12 to $20 million dollars, and both Runyan and the bank thought that 
$750,000 line of credit was not adequate to handle the cash flow shortages at 
times. NOB/Runyan were encouraged to find some source for credit to 
handle the temporary shortages. Tr 903-904, 908-910, 953. 

NOB/Runyan and their bank then began to engage in some creative 
financing to solve this credit crunch. Runyan discussed the problem with 
several parties, and he believed it could be best solved with an arrangement 
with Jeffrey Jackson [(his former employee) (Tr. 899)] at Abraham Cattle 
Company, Memphis, Tennessee. The bank agreed. Tr 908-910. 

When NOB needed money, it would call Jackson and reach an agreement 
to buy and immediately resell the cattle back to Jackson, in the same phone 
call. Tr 905, 957-958. This was explicitly done in order to justify exchanging 
drafts for the money-value (plus usually a service fee charged to NOB) of the 
cattle in the purported transaction. Tr 905, 961-964. 

NOB’s bank allowed NOB immediate credit for drafts and checks 
deposited by NOB to be processed for payment. Thus, when NOB deposited 
its draft on Abraham Cattle for collection, NOB received immediate credit for 
the amount of the draft, and solved its cash flow shortage. Tr 100. 

NOB’s bank, in turn, charged NOB/Runyan interest on the “uncollected 
funds," at the rate of 2% above the prime rate. NOB paid the bank about 
$17,000 interest charges on the "average uncollected funds" for July 1985, and 
about $29,000 for September.? Tr 421-422. 


?This restriction was appiied to all who financed cattle transactions [through] this bank, due 
to the bank’s situation, and not something just directed at NOB/Runyan. 


*The record does not disclose the interest charged for August 1985 on "uncollected funds." 
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Then, from about mid-August 1985, as NOB needed short term funds to 
cover a cash flow problem, NOB called Jackson at Abraham Cattle and 
entered into one of these instantaneous buy-sell agreements.’ Then, NOB 
would draft on Abraham Cattle, presenting the draft to NOB’s bank in St. 
Joseph, Missouri to process for collection from Abraham Cattle’s bank in 
Memphis, TN. Then, Abraham Cattle would draft back on NOB for that 
amount plus, usually, an additional service or financing fee. Tr 905, 958, 961- 
964. 

Since NOB’s bank gave immediate credit to NOB when it presented drafts 
on Abraham Cattle to be processed for payment, NOB solved its cash flow 
shortage by creating a false "float" in its checking account.* 

Abraham Cattle balanced out the relationship by drafting back on NOB, 
usually for the amount of NOB’s draft plus a service or financing fee. 

NOB’s bank cooperated in this process in a twofold manner, giving NOB 
immediate credit on drafts to be processed for payment, and then charging 
NOB interest at two percent above the prime rate on “uncollected funds" in 
NOB’s account! 

It appears that NOB’s bank was a knowing and willing collaborator, at 
least to the extent of seeing that NOB got short term credit that the bank was 
barred from directly extending to NOB above the $750,000 line of credit.° 


NOB’s transactions with Abraham Cattle/Jackson here were explicitly 
done to provide a paper facade to justify exchanging drafts and create a false 
balance/“float" in the checking accounts. 

There was never any intention to take possession of the cattle, or ship the 
cattle, or resell the cattle to any third party. Runyan knew it, Jackson knew 


“While the parties apparently made careful efforts to insure that cattle were available to 
buttress the validity of these transactions, this is seriously disputed by complainant. However, 
this issue is not considered dispositive here, since these are considered "sham" transactions. See 
later discussion, and Jn re Blackfoot Livestock Commission Co., 45 Ag Dec 590 (1986) [, aff'd, 810 
F.2d 916 (9th Cir. 1987)]. 


‘Runyan . .. professed not to understand this, and not to intend it, but he clearly understood 
the end result, that his bank was indirectly "loaning" him money that it was forbidden to directly 
and openly loan to him. Runyan’s failure to think the problem through cannot exonerate him. 


‘The termination of overline credit to NOB was due to weaknesses of the bank, being 
affiliated with another bank under close governmental scrutiny, and not an indication of any then 
known or serious credit problem of NOB/Runyan. 
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it, and NOB’s bank knew it and charged interest on the “uncollected funds" at 
two percent above the prime rate. 

The bank seemingly was making back door loans to ease the problems 
created by the restrictions placed on the bank’s ability to make short term 
loans the bank believed its clients required to finance cattle transactions. At 
least NOB utilized it in this fashion, with the bank’s full cooperation.’ 

In a sense, Runyan himself [claims that he] did not really realize what he 
was doing in this charade. He [claims he] had not thought it through, beyond 
the superficial masquerading actions that were required to satisfy his short- 
term financial needs. Tr 954-955. The fact that the bank knew and approved, 
and charged interest on the “uncollected funds" gave Runyan a false sense of 
propriety in this arrangement, which [, respondents contend,] should be of 
some mitigational value to Runyan in assessing an appropriate sanction. 

But, in essence, these transactions between NOB and Abraham Cattle 
were sham transactions in that they were carried out only to create the 
appearance of a valid, honest cattle transaction. They were entered into solely 
for the purpose of creating a justification to exchange drafts and create a false 
"float" in NOB’s checking account. 

Whether somewhere there were cattle that might have been the subject of 
an honest and valid transaction between NOB and Abraham Cattle in the 
complaint transactions, is not material here. The parties lacked the 
appropriate intent to enter into a valid, honest transaction for commercial 
purposes. It was entered into only to justify exchanging drafts. 

The fact that Runyan had not gone below the superficial aspects of the 
arrangement, or that the bank was knowingly and willingly cooperating (to 
benefit itself, too, by enhancing its profits) is no excuse that can be 
exculpatory here in terms of whether or not a violation occurred. 

Whatever innocence of mind or heart Runyan may have operated with, by 
reason of his self-serving, self-deception or ignorance, it is inexcusable, under 
the Act, though [, respondents contend,] the sanction may be moderated for 
that reason. 

Runyan is not a hip pocket operator. He is a man of life-time experience 
in the cattle business, operating a multimillion dollar activity. He is charged 
with responsibility for his actions under the Act which is strongly directed to 
preserve the reliability and dependability -- personal and financial -- of all who 


7... The paper trail that went through the banking system fully carried out the masquerade 
of an honest and valid intention to engage in a normal cattle transaction. 
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are permitted to operate under it. Livestock commerce would fail without 
such integrity and accountability. 

The record establishes that the checking accounts of each of the major 
parties here, Ozark Cattie, National Order Buyers, and Abraham Cattle, were 
all in a deficit condition during the relevant periods. Ozark Cattle fed off 
NOB’s account, and NOB fed off Abraham’s, and vice versa, while ail were 
overdrawn. Tr 243-244, 246. 

In the absence of the exchange of drafts and checks creating a falsely 
positive balance/"float," commonly known as check "kiting," checks and drafts 
would have been rejected when presented for payment, in the absence of 
some credit arrangement with the bank to cover them. None had such a 
credit arrangement here, that is why they resorted to creative financing. 

Quite simply, the complaint "transactions" were "financed" with money that 
did not exist. Transactions with Ozark admittedly involved no cattle 
whatsoever and those with Abraham Cattle involved no real intention to enter 
into a contract for cattle (if they existed), but were merely an excuse to trade 
drafts. 

None had money in their accounts to cover the drafts/checks as they were 
presented for payment. The accounts were overdrawn at all relevant times 
here. 

Runyan is a credible and persuasive witness. He has an excellent personal 
and commercial reputation. He is a substantial figure in the industry and the 
community. He is a third generation cattle man. 

His testimony that he never knew that Ledbetter was drafting on NOB in 
fictitious transactions where no cattle purchases/sales really existed, is 
persuasive. Ledbetter strongly supports him in this. Ledbetter was also 
credible and persuasive, giving testimony that was very painful for him. 
[However, with proper diligence, NOB would have discovered Ledbetter’s 
fraud. It is not necessary to prove that respondents acted "knowingly"; it is 
enough that respondents intentionally committed a prohibited act, or with 
careless disregard of statutory requirements, regardless of respondents’ state 
of mind (Goodman v. Benson, 286 F.2d 896, 900 (7th Cir. 1961), infra).] 

Runyan immediately contacted Packers and Stockyards officials to report 
the failure of Ozark/Ledbetter. . . . 

There is no persuasive evidence of any kind that seriously suggests that 
Runyan knew that Ledbetter was engaging in fictitious purchases and sales. 
[Nevertheless, respondents are held responsible for their own careless financial 
behavior, which has the potential for great harm to producers.] 
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The [primary] basis to infer [actual] knowledge in Runyan concerning the 
Ozark/Ledbetter transactions is found in the fact that the [similar check 
kiting] transactions with Abraham Cattle began in mid-August 1985, and 
provided Runyan with "float" to cover shortages at the time of 
Ozark/Ledbetter drafts. Tr 189, 245, 331, 350, 430-431. 

Now, the record is clear, and convincing, that Runyan engaged in check 
kiting with Abraham Cattle/Jackson. But it is also clear, and uncontradicted, 
that this affair began because of a credit crunch and common cash flow 
shortages in the business. 

So, it seems that the beginning of the kiting with Abraham Cattle/Jackson 
is at least as equally consistent with innocence [or ignorance] as it is with 
[actual] knowledge, in the Ozark transactions. 

Arguably, Runyan was merely solving his cash flow shortages as he 
intended to do. The counterargument is that Runyan was merely taking an 
extra step to assist Ozark/Ledbetter, to cover-up for them. [Either one of 
these impermissibly placed farmers and ranchers at great financial risk, which 
contravenes the primary objective of the Act.] 

In fact, it appears that the inference of [actual] knowledge is somewhat 
weaker than the explanation based on no [actual] knowledge of the 
Ozark/Ledbetter actions. The record explicitly and persuasively indicates 
Ledbetter tried to deceive Runyan. Covering cash shortages is explicitly what 
Runyan intended to do. The record fails to support the barely possible 
inference that Runyan had [actual] knowledge. 

Thus, the record fails to sustain the burden of proof to establish that 
Runyan knowingly . . . cooperated in the check-kiting of Ozark/Ledbetter. It 
fails to establish that Runyan had any [actual] knowledge here. It fails to 
establish that Runyan knowingly participated in any way in any violations that 
Ozark/Ledbetter committed. Runyan first learned of the Ozark/Ledbetter 
fraud about October 11, 1985. [However, respondents’ actions are still 
considered a "wilful" violation under the Administrative Procedure Act (5 
U.S.C. § 558(c)).] 

On the other hand, the record clearly and convincingly establishes that 
Runyan and Abraham Cattle/Jackson wilfully participated in a check-kiting 
scheme to create a false "float" in NOB banking accounts, an unfair and 
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deceptive practice, threatening the financial integrity of cattle transactions, and 
precipitating the collapse of a bank.* 

The fact that Runyan may never have consciously realized he was check- 
kiting with Abraham Cattle/Jackson [, or at least claims such lack of 
realization,] is not an excuse. He knew he was "borrowing" money from a 
bank that could not make those loans to him and had a clear duty to look into 
it more than he did. It served his purposes then not to understand it. 

National Order Buyers and Thomas D. Runyan are in violation of section 
312(a) [of] the Packers and Stockyards Act, as charged in the complaint, for 
exchanging/swapping checks and drafts with [Ozark County Cattle Company 
and Dwight Ledbetter and] Abraham Cattle and Jeffrey Jackson, an unfair 
and deceptive practice. 


KK RAK 


[FAILING TO PAY, WHEN DUE]. During the period October 7, 8, 9, 
and 10, 1985, Runyan was doing business as usual, buying cattle from ten 
sellers, and issuing eight checks and two drafts to pay the sellers. These had 
not yet been processed for payment to NOB’s bank when the 
Ozark/Ledbetter failure occurred Friday, October 11. 

Immediately upon learning of this debacle, NOB’s bank "froze" NOB’s 
account, pending outcome of the checks/drafts that had been forwarded for 
payment by Ozark’s bank. Thus, when these eight checks and two drafts 
where presented for payment, all were returned as unpayable. 

Consequently, none were timely paid by NOB/Runyan, as required, under 
the Act. However, all the vendors were fully, though not promptly, paid, most 
within a few weeks. 

As soon as Runyan was aware of the financial turmoil due to the 
Ozark/Ledbetter "kiting" in the NOB account, one of the first things he did 
was to notify everyone holding his outstanding checks/drafts about the 
problem, so they could take protective actions and minimize the blow. 

This [failure to pay, when due,] is . . . an unfair and deceptive practice and 
. .. constitutes a violation of section 312(a) of the Act (7 USC 213(a)). 


*The threat was real and substantial, with almost $14 million dollars in drafts and checks 
exchanged among the three participants in about two months time, August and September 1985. 
$9 million came from Ozark, and almost $5 million from the NOB - Abraham exchanges. The 
bank lost about $2 and a quarter million dollars, but recovered about perhaps a million. Tr 261- 
262. 
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The evidence . . . sustains the burden of proof to establish that respondents 
NOB and Thomas D. Runyan wilfully [failed to pay, when due, for livestock] 
and . . . violated section 312(a) of the Act (7 USC 213(a))."""" 


KK 


The evidence establishes that: (1) NOB was insolvent September 30 1985, 
and thereafter, until it ceased doing business late in October 1985; [(2) 
respondents failed to pay, when due, for livestock]; and [(3)] that 
NOB/Runyan exchanged checks and drafts with [Ozark/Ledbetter and with] 
Abraham Cattle/Jeffrey Jackson for the purpose of creating a false "float" in 
their checking accounts to bridge over cash flow shortages. 

[All] are unfair and deceptive practices that violate section 312(a) of the 
Act (7 USC 213(a)). 

Operating under the Act while insolvent, [failure to pay, when due,] and 
check "kiting," are serious offenses, which require appropriate sanctions, to 
deter potential violators. Considering all of the circumstances shown here, . . . 
the following Order shall be entered. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The respondents are charged with operating while insolvent, failing to pay, 
when due, for livestock, and check kiting. An examination of the record in 
this proceeding reveals that complainant has shown much more than a 


“*"The ALJ concluded (Initial Decision at 11): 


The Act requires financial integrity and responsibility, but cannot require an absolute 
guaranty regardless of the circumstances involved. 


The evidence fails to sustain the burden of proof to establish that respondents NOB and 
Thomas D. Runyan wilfully and knowingly violated section 312(a) of the Act (7 USC 
213(a)) [with respect to the failure to pay, when due, allegations]. 
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preponderance of the evidence to support each of these charges, which is all 
that is required.’ 

Although the record herein is quite voluminous, with over 1,000 pages of 
testimony and hundreds of pages of exhibits, the factual situation is easily 
understood. An economic crunch hit the Missouri-area livestock industry in 
1985, and ultimately contributed to the failure of some banks serving the 
industry--and the livestock businesses which are involved in this proceeding. 
This proceeding arises out of some registrants’ unfair and deceptive financial 
practices in their all-out efforts to stay in business when the banks 
would/could no longer finance the registrants’ operations. 

The ALJ has done an excellent job of detailing the financial misbehavior 
of respondents, other registrants, and the involved banks. This part of the 
ALJ’s initial decision was adopted. However, there are some erroneous 
inferences, incorrect legal conclusions, and misinterpretations of USDA’s 
sanction policy, which are corrected below. These errors by the ALJ result 
in my reversal on two key charges--failure to pay, when due, and a kiting 
violation based upon the Ozark/Ledbetter transactions. Respondents’ 
suspension is increased to 2 years, but the Abraham/Jackson check kiting 
violations alone would warrant a 2-year suspension order, as explained below. 

However, neither respondents nor complainant appealed the ALJ’s 
decision on insolvency, where he found respondents solvent from June 30 to 
September 29, 1985, but insolvent from September 30, 1985. 

The ALJ characterized respondent Runyan in such a sympathetic manner, 
that he almost appears a victim. I find that, on occasions, the ALJ 
erroneously included mitigating factors in his determinations of whether 
violations occurred. Rather, the ALJ should have determined the existence 
of a violation, and then applied mitigating factors to possible justification or 
to his sanction determinations, where and if appropriate.’° 


°See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n.5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 


Runyan was, of course, one of the victims of Ledbetter’s fraud. But Ledbetter’s fraud was 
easily discoverable by Runyan, by making a few phone calls to check on some of the purported 
buyers and sellers involved in the Ledbetter transactions. Runyan failed to use due care, in this 
respect, particularly considering the large amount of money involved in the Ozark/Ledbetter 
transactions. Furthermore, Runyan was not a victim when he engaged in his own check kiting 
activity in the Abraham/Jackson transactions, which endangered many innocent parties. 
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Both complainant and respondents appealed, and their arguments will be 
addressed in this context of the three violations charged: insolvency, failure 
to pay, when due, and kiting; followed by the sanction. 


Continuing to Operate While Insolvent 


The ALJ properly found that, at least, during October 1985, respondents 
operated while insolvent. Both parties on appeal have left this alone. 
Complainant’s sanction witness testified that insolvency formed no part of the 
P&S Administration’s recommendation on the suspension sanction (Tr. 985). 
However, this issue will properly be part of the cease and desist provisions of 
my order, below. 


Failing to Pay, When Due 


The ALJ (correctly) factually found that respondent had failed to pay 10 
sellers for livestock when NOB’s bank froze NOB’s account, due to the failure 
of Ozark on October 11, 1985. However, the ALJ erroneously mitigated away 
this violation with a recitation of the subsequent ameliorative actions by Tom 
Runyan to "minimize the blow" to those sellers holding NOB’s worthless 


checks and drafts. The ALJ also found that respondents had no reasonable 
grounds to predict the impending disaster. 

My view is quite different. I analogize respondents’ actions here to be like 
the reckless driver who “helps” his victims after the wreck. A prudent 
operator does not accelerate through dangerous "S" curves, risking passengers 
the sheer cliffs beyond the unprotected shoulder of the road. 

When NOB/Runyan encountered its financial dangerous road, it did not 
apply the brakes. In fact, NOB/Runyan accelerated the financial risk, using 
the bank’s $750,000 protective line of credit for operating capital, and 
engaging in fictitious transactions with another registrant (Abraham) to create 
bogus operating funds to go recklessly ever faster on its perilous economic 
road. 

The prudent operator would have pulled back, and slowed down, to make 
sure that the risk was not so great, for him and his customers. For instance, 
had the $750,000 line of credit been available on October 11, 1985, all of the 
sellers’ outstanding (approximately) $469,000 (as shown in the Complaint, { 
V) would have been paid, when due. 

As it was, and as this proceeding has shown, respondents were just barely 
solvent in the months prior to October 1985, when Ozark’s failure stopped 
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respondents cold. Respondents testified to doing $12-$20 million a month in 
business (Tr. 903); annualized, that equals an astounding $144 to $240 million 
a year. Respondents had insufficient cash, credit, capital or any other assets 
to back up an operation of this magnitude. More will be forthcoming on this 
in the kiting section, below.” 

Respondents’ line of credit, had it been even partially available, however, 
is no defense to failure to pay, when due. This point is brought out in 
Complainant’s Appeal Petition at 11-12 (May 2, 1988), which is directly on 
point, and which I adopt as my own, as follows: 


The finding of the administrative law judge 
that there was no forewarning that the respondent 
would have checks returned for insufficient 
funds is erroneous. 


The administrative law judge stated in his decision regarding the 
allegation of issuing insufficient funds checks: 


However, there appears to be no culpability, no knowledge of or 
forewarning of the impending disaster, and no reasonable 
grounds to predict it. 


The Act requires financial integrity and responsibility, but 
cannot require an absolute guaranty regardless of the 
circumstances involved. 


(DEC at 11) 


This statement is clearly erroneous factually and legally. Factually, 
the respondent admitted he was operating on the "float" or uncollected 
funds aspect of his bank account. (TR 959-61) He clearly was issuing 
checks in the hope that checks to him would clear the drawer banks. 


"There is, of course, nothing inherently evil in using up a large line of credit, either each 
day, or every few days. The problem here is that when an even larger line of credit was desired 
by respondents, Runyan resorted to an unlawful check kiting activity to augment respondents’ 
financial structure, rather than restricting respondents’ level of livestock activities to the volume 
that could be financed under respondents’ existing financial structure. 
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This is not the type of action that would mitigate an allegation of NSF 
checks. 


Legally, the administrative law judge’s finding is clearly erroneous. 
As was stated in Garver, supra: 


Complainant correctly contends that respondent’s failure to pay 
for livestock and respondent’s issuance of nonsufficient funds 
checks were wilful violations of Sections 312(a) and 409 of the 
Act. 


Respondent admits such practices but argues that his 
relationship with the bank and the over-draft protection the 
bank extended to him demonstrate that he did not willfully 
engage in the practices in violation of the Act. However, the 
unilateral termination by the bank of the respondent’s overdraft 
protection demonstrates precisely why such arrangement cannot 
insulate a livestock buyer from accountability under the Act. It 
gives no protection to the sellers of livestock. Respondent’s 
awareness or state of mind at the time the bad checks were 
issued is of no consequence. 


A line of credit or over-draft protection does not provide 
respondent’s creditors the financial security required by the Act 
and regulations. Despite Mr. Garver’s longstanding and friendly 
relationship with his bank, his bank lawfully and unilaterally 
terminated his over-draft protection without notice. Similarly, 
over-draft protection would be of no value if respondent’s bank 
were to fail. As stated in In re Thumb Auction Markets, Inc., 37 
A.D. 164, 167-168 (1977). "Such protection fails to fulfill 
respondent’s obligation under statutory and _ regulatory 
requirements... ." 


Decisions under the Act and regulations have established that 
a line of credit or over-draft protection extended by a bank is no 
defense to a charge of insolvency or custodial account violations. 
In re Thumb Auction Markets, Inc., supra; In re Hugh B. Powell, 
41 A.D. 1354, 1360 (1982); In re Sechrist Sales Co., 36 Agric. 
Dec. 665, 668, 670-75 (1977); In re Harry Hardy, 33 A.D. 1383, 
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1402 (1974). Similarly, over-draft protection cannot be a 
defense to a charge of issuing insufficient funds checks. 


Garver, supra at 7-8. 


Under the standard enunciated in Garver, there is no basis for the 
administrative law judge’s findings regarding NOB’s NSF checks. 


Respondents raise several arguments to support the ALJ’s conclusion that 
respondents did not willfully fail to pay, when due. The caption for this 
portion of their reply reads as follows (Respondents’ Reply Brief at 7 
(May 31, 1988)): 


C. The ALJ Correctly Found There Was No Willful Violation for 
Failure to Pay Promptly Since There Was No Forewarning That 
Respondent Runyan Would Be Defrauded By Ozark/Ledbetter, Whose 
Fraud Caused NOB’s Checks to Sellers to Be Returned for Insufficient 
Funds. 


Initially, I disagree that Ozark’s fraud "caused" NOB’s checks to be 
returned. The checks were not paid because NOB had no cash in its account, 
and it had already used its $750,000 overdraft line of credit for operating funds. 
NOB was operating so close to insolvency, that any interruption in its payment 
scheme would surely have caused checks and drafts to be returned NSF. My 
view is that it just so happened that Ozark failed first. It could have been 
NOB, Abraham, or some other person that failed first. However, the 
returned checks and drafts are a fact, which establish the violations. As shown 
below, the violations were willful. 

Respondents cite Jn re Pork Cutters, Inc., 45 Agric. Dec. 1966 (1986), as 
controlling the facts of this proceeding rather than Garver, supra 
(Respondents’ Reply Brief at 8). I disagree, for a number of reasons. 

Initially, I note that the Judicial Officer did not rule at all in Pork Cutters, 
since complainant therein did not appeal the ALJ’s initial decision. The fact 
that complainant did not bring it before me could be based on any number of 
factors, perhaps having nothing to do with the merits, but I will not speculate 
on that. In any event, such unappealed initial decisions, made final, do not 
control the Department. For purpose of argument, however, I will take Pork 
Cutters for what it states. 
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The respondent in Pork Cutters purchased semi-cut pork carcasses from a 
supplier (A&B), for a number of years, pursuant to a prearranged pricing 
system based upon an average of industry-quoted prices. After a management 
change at A&B, it was undisputed that A&B cheated Pork Cutters 
(respondent) over a period of time through hidden, unfair price increases. 

When respondent discovered the large discrepancies, both A&B and 
respondent agreed to “work out" the overcharges. Later, A&B failed, leaving 
respondent with substantial current A&B deliveries unpaid. Respondent had 
legitimate counterclaims for unpaid overcharges. Complainant had charged 
respondent for failure to pay, when due. But, the ALJ found for respondent, 
stating, as follows (Pork Cutters, supra, 45 Agric Dec. at 1972): 


Considering all the evidence in this record, the complainant has 
failed to sustain the burden of proof. There is not a preponderance of 
the evidence showing respondents’ [sic] willfully failed to promptly pay 
obligations it owed to A&B. The evidence establishes that the 
outstanding obligations from Pork Cutters to A&B were the subject of 
serious and still unresolved dispute. 


Respondents herein analogize Pork Cutters to respondents NOB/Runyan’s 
situation, and state, as follows (Respondents’ Reply Brief at 9): 


A respondent who has procured a line of credit or overdraft protection 
is aware of the limits of those measures and should realize those 
arrangements might not necessarily provide protection. This was 
particularly true in Garver, since Garver’s bank could lawfully and 
unilaterally terminate the overdraft protection. Garver, supra at 748. 
However, the respondents in Garver were not the victims of a fraud as 
were Respondents in the case at bar. While it might be reasonable to 
foresee a bank terminating overdraft protection, especially where they 
are legally entitled to do so, it would not be reasonable to foresee a 
victimization by fraud, which is an illegal act. Thus, Garver is 
inapplicable to the current situation. Rather, the standard enounced 
in Pork Cutters, supra, addresses a third party’s fraud causing a failure 
to pay promptly, and that standard should be applied. 


Respondents are incorrect. There is no third party involved in Pork 
Cutters. The party not paid is the party owing respondent for overcharges. 
But, beyond that, respondents here had as much reason to predict that loss 
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could result from their recklessly large livestock transactions, engaged in while 
they were in a thin capital situation, and while they were operating a float 
(with Abraham), as the respondents in Garver could predict that their line of 
credit would not be sufficient to prevent a failure to pay. 

Two final points on the failure-to-pay-when-due issue are argued by 
respondents, in that, the record establishes but a single isolated instance and 
not a "practice" upon which to base an unfair and deceptive practice violation 
(Respondents’ Reply Brief at 7); and that respondents’ failure to pay, when 
due, was not "willful" (Respondents’ Reply Brief at 9). 

Respondents are legally incorrect on both points. A single act has 
routinely and for a long time been interpreted as a "practice" within the 
meaning of the Packers and Stockyards Act. This point was recently restated 
in In re Cobb, 48 Agric. Dec. _, slip op. at 57-58 (Feb. 13, 1989), aff'd, 889 
F.2d 724 (6th Cir. 1989), as follows: 


The Department has routinely and for a long time interpreted the word 
“practice” (and by extension the phrase “course of conduct") to be 
fulfilled by a single act in section 312(a) cases. That is, these are terms 
of art, used in a general sense, when applied to a regulated industry. 


This was set forth recently in the White decision (In re White, 47 Agric. 
Dec. [229, 287 n. 10 (1988), aff'd per curiam, 865 F.2d 262 (6th Cir. 
1988) (unpublished; text in WESTLAW)], as follows: 


Respondent’s false weighing involved in paragraph II involves 
three separate instances of false weighing. But even if they were 
regarded as one violation, a single violation may be an unfair 
and deceptive "practice," in violation of section 312(a) of the 
Act, because the "word ‘practice’ is used in a general sense, that 
is, as applied to the regulated industry and does not require that 
the respondent in an individual case indulge in the activity long 
enough and often enough to amount to a course of conduct on 
his part." Rielly v. Steele-Siman & Co., 11 Agric. Dec. 584, 589 
(1952). Accord Swift & Co. v. United States, 317 F.2d 53, 55-56 
(7th Cir. 1963); Rowse v. Platte Valley Livestock, Inc., 597 F. 
Supp. 1055, 1056-61 (D. Neb. 1984); Mid-South Order Buyers, 
Inc. v. Platte Valley Livestock, Inc., 210 Neb. 382, 315 N.W.2d 
229, 230-35 (1982); Neugebauer v. Ryken, Civ. 74-4018 (S.D.S.D. 
Sept. 30, 1975), printed in 34 Agric. Dec. 1712, 1715-18 (1975); 
In re Mid-States Livestock, Inc., 37 Agric. Dec. 547, 563-64 





OZARK COUNTY CATTLE CO., INC., et al. 
49 Agric. Dec. 336 


(1977), aff'd sub nom. Van Wyk v. Bergland, 570 F.2d 701 (8th 
Cir. 1978); Northwest Cattle Co. v. Iowa City Sales Co., 14 Agric. 
Dec. 276, 279-80 (1955); Hughes v. Perry, 1 Agric. Dec. 235, 236- 
40 (1942). Cf. Ex parte Delaney, 43 Cal. 478, 479-80 (1872); 
State v. Randall, 248 S.W.2d 860, 863 (Mo. 1952); State v. Keet, 
269 Mo. 206, 190 S.W. 573, 574-76 (1916); and Annot., License-- 
Single Transaction, 93 A.L.R.2d 90, 99-100 (1964) (all involving 
other statutory and constitutional language in which a single act 
was held to constitute a practice). 


Respondents argue that since they had no "“forewarning" of 
Ozark/Ledbetter’s fraud, NOB/Runyan’s failure to pay, when due, was an 
"isolated" incident, which the ALJ correctly found was not willful, as follows 
(Respondents’ Reply Brief at 9): 


Thus, the ALJ correctly determined that since Respondents herein 
had no forewarning of the Ozark/Ledbetter fraud, and thus there was 
no willful violation of the Act for the isolated failure to pay promptly 
incident. 7 U.S.C. § 213; Pork Cutters, supra. 


However, a "willful" determination is a specific legal question based upon 
the requirements of the Administrative Procedure Act (5 U.S.C. § 558(c)). 
If a respondent does a prohibited act intentionally, irrespective of evil motive 
or erroneous advice, or acts with careless disregard of statutory requirements, 
it is willful. This was pointed out in the Rodman case, as follows (In re 
Rodman, 47 Agric. Dec. ____, slip op. at 67-68 (May 27, 1988)): 


V. Respondents’ Violations Were Willful. 


Under the Administrative Procedure Act, a suspension order cannot 
be issued unless the violations were willful or a prior warning letter was 


sent. Specifically, the Act provides (5 U.S.C. § 558(c)): 


Except in cases of willfulness or those in which public health, 
interest, or safety requires otherwise, the withdrawal, suspension, 
revocation, or annulment of a license is lawful only if, before the 
institution of agency proceedings therefor, the licensee has been 
given-- 
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(1) notice by the agency in writing of the facts or 
conduct which may warrant the action; and 


(2) opportunity to demonstrate or achieve compliance 
with all lawful requirements. 


Respondents’ violations were willful, within the meaning of that 
term in the Administrative Procedure Act. As stated in George 
Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 994 (2d Cir. 1974): 


Moreover, the "second chance" doctrine would apply only if 
the violations had not been willful. It is clear enough that under 
§ 9(b), doing an act which is prohibited and doing it 
intentionally "irrespective of evil motive or reliance on erroneous 
advice" or “acts with careless disregard of statutory 
requirements" are willful. See Goodman v. Benson, 286 F.2d 
896, 900 (7th Cir. 1961); see also United States v. Illinois 
Central Railroad Co., 303 U.S. 239, 243, 58 S.Ct. 49, 82 L.Ed. 
518 (1938). 


Similarly, in Goodman v. Benson, 286 F.2d 896, 900 (7th Cir. 1961), 
the court held: 


Petitioner urges his denial of trading privileges amounted to 
a suspension of a license, and that section 9(b) of the 
Administrative Procedure Act, 5 U.S.C.A. § 1008(b), was 
violated. We do not reach that question for the same section 
excludes cases of wilfulness. We hold the petitioner’s conduct 
was wilful within the meaning of section 9(b) of the 
Administrative Procedure Act. We think it clear that if a person 
1) intentionally does an act which is prohibited,--irrespective of 
evil motive or reliance on erroneous advice, or 2) acts with 
careless disregard of statutory requirements, the violation is 
wilful. Eastern Produce Co. v. Benson, 3 Cir., 278 F.2d 606, 
609. 


See also, Finer Foods Sales Co. v. Block, 708 F.2d 774, 778 (1983); 
American Fruit Purveyors, Inc. v. United States, 630 F.2d 370, 374 (Sth 
Cir. 1980) (per curiam), cert. denied, 450 U.S. 997 (1981). 
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The meaning of the term “wilfulness," as used in the Administrative 
Procedure Act, is discussed at great length in Jn re The Caito Produce Co., 48 
Agric. Dec. _, slip op. at 62-72 (June 1, 1989), attached as Appendix A to 
this decision. 

For the reasons set forth above, the ALJ’s conclusion that respondents did 
not willfully fail to pay for livestock, when due, is reversed. The ALJ’s initial 
decision will be modified, accordingly. However, this violation has little effect 
on the sanction herein, as explained below. 


Check Kiting 


The ALJ did a very good job of setting forth the facts of both kiting 
schemes: between respondents NOB/Runyan and Ozark/Ledbetter, and 
between respondents NOB/Runyan and Abraham/Jackson. Accordingly, 
delving further into the facts of these sham transactions is unnecessary. 

In these types of cases, the Judicial Officer places great weight on the 
ALJ’s findings of fact. The ALJ saw and heard the witnesses testify and can 
best assess their credibility. While greatly dependent upon the ALJ for 
credibility determinations, the Judicial Officer is not bound by the ALJ’s initial 


decision, and may properly substitute his judgment on any and all points. 
These principles are set forth in many recent decisions, and are succinctly 
stated in In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 407-09 
(1987), aff'd, 841 F.2d 1451 (9th Cir. 1988), as follows: 


The superior advantages of the ALJ, who saw and heard the 
witnesses testify, for determining their credibility, including determining 
the expertise and credibility of expert witnesses, is well recognized. As 
stated in Great Western Food Distributors v. Brannan, 201 F.2d 476, 
479-80 (7th Cir.), cert. denied, 345 U.S. 997 (1953), on appeal from a 
decision by USDA’s Judicial Officer: 


Often the "most telling part" of the evidence is not apparent 
from the printed page, "for on the issue of veracity the bearing 
and delivery of a witness will usually be the dominating factors". 
N.L.R.B. v. Universal Camera Corp., 2 Cir., 190 F.2d 429, 430. 
Thus, "we may not disregard the superior advantages of the 
examiner who heard and saw the witnesses for determining their 
credibility, and so for ascertaining the truth." Ohio Associated 
Tel. Co. v. N.L.R.B., 6 Cir., 192 F.2d 664, 668. 
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In addition, the technical and complex nature of the 
charges made necessitated recourse to extensive use of expert 
testimony, for here, as is often the case in proceedings under 
regulatory statutes, the evidence is largely of a dual nature: 
statistical and parol interpretation of the statistics. In the latter 
aspect the referee [ALJ] again possesses a greatly advantageous 
position, for, as the several experts testify, he is able to ascertain 
their grasp and knowledge, their perspective and understanding 
of the materials presented to them for interpretation. Their 
conduct on the stand may enhance or belie their status as 
experts. In short, anyone who has observed witnesses on the 
stand will know that those "who see and hear witnesses are 
much better equipped to weigh the evidence and determine the 
credibility to be extended to those testifying than are the judges 
of courts of review who do not enjoy the same advantages." 
Jennings v. Murphy, 7 Cir., 194 F.2d 35, 36. 


It would seem, then, that the function of this court is 
something other than that of mechanically reweighing the 
evidence to ascertain in which direction it preponderates; it is 
rather to review the record with the purpose of determining 
whether the finder of the fact was justified, i.e. acted reasonably, 
in concluding that the evidence, including the demeanor of the 
witnesses, the reasonable inferences drawn therefrom and other 
pertinent circumstances, supported his findings. To go further 
is to disregard the "most telling part" of the evidence. N.L.R.B. 
v. Universal Camera Corp., supra. With this in mind we 
approach the proof offered in this proceeding. 


Similarly, in Cella v. United States, 208 F.2d 783, 788 (7th Cir. 
1953), cert. denied, 347 U.S. 1016 (1954), a case involving false weights 
under the Packers and Stockyards Act, the court stated: 


The hearing officer observed these witnesses upon the stand. 
He was the trier of the facts. The matter of their credibility was 
for him to decide. Great Western Food Distributors v. 
Brannan, 7 Cir., 201 F.2d 476, 479. 
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Finally, in Fairbank v. Hardin, 429 F.2d 264, 268 (9th Cir.), cert. 
denied, 400 U.S. 943 (1970), also involving false weights under the 
Packers and Stockyards Act, the court stated: 


When the trier of the facts, as here, expresses a doubt on the 
validity of oral testimony, the reviewing authority should not 
substitute its own judgment for that of the Examiner unless his 
findings are hopelessly incredible or flatly contradict either a 
"law of nature" or undisputed documentary evidence. National 
Labor Relations Board v. Dinion Coil Co., 201 F.2d 484, 490 (2d 
Cir. 1952); see also United States v. Oregon Medical Society, 
343 U.S. 326, 339, 72 S.Ct. 690, 96 L.Ed. 978 (1952). 


Accord Blackfoot Livestock Comm’n Co. v. USDA, 810 F.2d 916 (9th 
Cir. 1987). 


The “hopelessly incredible" rule just quoted is cited with approval 
by Professor Davis, who states in Davis, 3 Administrative Law Treatise 
§ 17.16, at 336 (2d ed. 1980): 


When the agency adopts the ALJ’s findings, the task of the 
reviewing court is normally easier; a common note that is struck 
is that an ALJ’s findings adopted by the agency may not be 
upset unless it is “hopelessly incredible or flatly contradicts 
either a so-called ‘law of nature’ or undisputed documentary 
testimony." NLRB v. Dinion Coil Co., 201 F.2d 484, 490 (2d 
Cir. 1952); International Union v. NLRB, 459 F.2d 1329, 1351 
(D.C. Cir. 1972) (Tamm, Jr., concurring and dissenting); NLRB 
v. Stark, 525 F.2d 422, 425-26 (2d Cir. 1975), cert. denied 424 
U.S. 967 (1976); NLRB v. Columbia University, 541 F.2d 922, 
928 (2d Cir. 1976). 


However, Professor Davis makes it clear that an agency is in a 
different position vis-a-vis an ALJ’s findings of fact based on credibility 
determinations than a reviewing court. He states (id. at 327): 


Because of the provision of § 557(b) that "On appeal from 
or review of the initial decision, the agency has all the powers 
which it would have in making the initial decision," the agency 
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is entirely free to substitute its judgment for that of the hearing 
officer on all questions, even including questions that depend 
upon demeanor of the witnesses, and even despite the hearing 
officer’s observation of the witnesses. The law that had been 
established before the APA continues: "Even on a question of 
the credibility of contradictory witnesses, notwithstanding the 
advantage the examiner has of seeing and hearing them testify, 
the Board may differ from the conclusion of its examiner." 
NLRB v. Tex-O-Kan Flour Mills, 122 F.2d 433, 437 (Sth Cir. 
1941). 


With these principles of review in mind, my examination of the record 
herein reveals that the respondents were participants in kiting transactions 
with both Ozark/Ledbetter and Abraham/Jackson. Such financial 
misbehavior by order buyers and commission men violate the principal 
provisions of the Act, by placing farmers and ranchers at great risk for 
financial disaster. The legislative history of the 1958 Amendments to the Act 
is instructive in this regard, as follows (H.R. Rep. No. 1048, 85th Cong., 1st 
Sess. 1 (1957), reprinted in 1958 U.S. Code Cong. & Ad. News 5212, 5213; 
emphasis supplied): 


PRINCIPAL PROVISIONS OF THE ACT 


The Packers and Stockyards Act was enacted by Congress in 1921. 
The primary purpose of this Act is to assure fair competition and fair 
trade practices in livestock marketing and in the meatpacking industry. 
The objective is to safeguard farmers and ranchers against receiving less 
than the true market value of their livestock and to protect consumers 
against unfair business practices in the marketing of meats, poultry, etc. 
Protection is also provided to members of the livestock marketing and 
meat industries from unfair, deceptive, unjustly discriminatory, and 
monopolistic practices of competitors, large or small. 


Hence, the primary objective of the Act is to safeguard farmers and 
ranchers against receiving less than the true value of their livestock. 
Accordingly, when order buyers, buying livestock on commission, engage in 
check kiting to operate on an artificial float, whether based upon fictitious 
cattle, or not, the violations defeat the primary purposes of the Act. The 
Department has routinely held kiting to be a serious and flagrant violation of 
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the Act, because of the potential for great harm, e.g., in Jn re Blackfoot 


Livestock Comm’n Co., 45 Agric. Dec. 590, 633 (1986), aff'd, 810 F.2d 916 (9th 
Cir. 1987), it is stated: 


It should be further noted that respondent’s check-kiting 
arrangement with Uinta was a serious and flagrant violation of the Act 
not because of the actual loss that may have occurred as a result of the 
arrangement,® but, rather, because a check-kiting arrangement of that 


*The synopsis of complainant’s Investigation Report, introduced by 
respondent, states that Uinta went out of business owing about $1 
million, of which nearly $200,000 was owed to livestock sellers (RX 101, 
p. 7). We have no way of knowing how much of the loss, if any, was 
caused by the check-kiting arrangement with respondent. 


size over an extended period of time has the potential for great harm. 
Considering the severe consequences that could result to livestock 
sellers or other innocent parties as a result of a check-kiting 


arrangement of the size and scope involved here, a suspension order 
of more than 6 months would be appropriate to serve as an effective 
deterrent against similar violations not only to respondent, but, also, to 
other potential violators. 


Accord In re Farmers & Ranchers Livestock Auction, Inc., 45 Agric. Dec. 234, 
257 (1986). 

Ozark/Ledbetter Kiting Transactions -- The ALJ found that complainant 
had failed to meet its burden of proof that the kiting activity between 
respondents and Ozark/Ledbetter constituted a willful violation. However, I 
disagree. The legal definition of “wilful” from the Rodman case, set forth in 
the section on failure to pay, when due, immediately above, also controls here. 
Respondents’ actions were willful violations. 

The litigants, and the ALJ, have taken these separate violations and 
intertwined them, each for different purposes. However, it must be stressed 
that the Ozark/Ledbetter kiting transactions are sustainable as a violation 
without the other charges. NOB/Runyan was operating in a barely solvent 
condition. Extending credit to Ozark in this situation was extremely risky for 
all involved. The Act seems to protect farmers and ranchers from losses due 
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to this type of financial misbehavior (see, the legislative history of the Act, 
supra). It would violate the letter and the spirit of the Act to find that 
NOB/Runyan could be what I consider to be almost ignorant on purpose, and 
not violate the Act. 

That is, complainant has detailed a number of facts which are not 
consistent with respondents’ ignorance of Ledbetter’s kiting. In Complainant’s 
Appeal Petition at 4-6 (May 2, 1988), it is pointed out that NOB/Runyan was 
involved in a similar scheme with Abraham at the same time. As the 
Ledbetter scheme accelerated, regular mail gave way to Federal Express. 
Respondents even tried to draft back on Ozark when the scheme’s collapse 
was imminent. Moreover, the excess commissions and payments called "Tom’s 
Profit" were tip-offs to the routinely diligent. But, respondents maintain, 
although they were a multimillion dollar operation, none of these occurrences 
raised any suspicion that Ozark/Ledbetter was kiting, operating on the float, 
and dealing in fictitious cattle. Even if ignorant of it, the Department must 
hold respondents responsible because respondents should have been aware of 
it. Considering all of the circumstances, including the size of the Ozark 
transactions, NOB’s desperate financial situation, and NOB’s creative 
financing activities (i.e., check kiting) with Abraham, respondents should have 
made inquiry of at least a few of the purported parties to the Ozark 
transactions, which would have revealed the fraud. Accordingly, these were 
willful violations by respondents. 

Abraham/Jackson Kiting Transactions -- The ALJ (correctly) found 
respondents to have willfully participated in a check-kiting scheme to create 
a false "float" in respondents’ bank account, which is an unfair and deceptive 
practice in violation of section 312(a) of the Act. I affirm. 

Respondents admit the mechanics of the kiting scheme, but raise a number 
of defenses, rationalizations, and excuses to argue that the kiting scheme was 
not a deceptive or unfair practice under the Act. All of these arguments are 
completely without merit. Only the gist of the respondents’ appeal need be 
addressed. 

Respondents argue (Respondents’ Appeal at 6-9 (May 2, 1988)) that their 
motive was financing their operations, not deception. And, since all the parties 
to the scheme--the bank, Abraham and respondents--knew about, and profited 
from, the scheme, no one was deceived. Moreover, no one was harmed, since 
all sellers eventually got paid after the scheme’s collapse. There were even 
cattle (somewhere) to "back up" all their paper, buy-sell transactions. Finally, 
the Act (section 312(a)) does not define "deceptive" or "unfair" practices, and 
what happened here should not be found unfair or deceptive. 
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I find respondents to be incorrect, both when their arguments are 
examined for their literal meaning vis-a-vis "unfair" and "deceptive," and for 
the reason that the Department has carefully interpreted section 312(a) of the 
Act, and the courts have agreed, that this type of financial misbehavior is 
“unfair" and "deceptive." 

On the literal level, if respondents "merely" sought to borrow money, they 
could have just signed a promissory note with Abraham. However, none of 
the parties had any money to lend. As the ALJ pointed out in the initial 
decision, the checking accounts of all of the parties herein were in a deficit 
position, except for the check kiting. Using cattle as the article of exchange 
in "sham" transactions is the heart and soul of deception. Perhaps, in some 
other, nonregulated industry, simultaneous buy-sell arrangements might be 
legal, but the purpose of the Act is to prevent them here. 

The record herein does not reveal what happened to the several million 
dollars in missing money--Ledbetter cannot account for over $1.4 million; and 
the respondents’ bank lost $1.25 million (see note 8, supra). Thus, I cannot 
agree that no one was "harmed," just because the actual facts of harm are not 
evident on this particular record. No rational person could conclude that 
there was not a lot of harm somewhere to somebody when three large 
registrants, and two banks failed’? causing millions of dollars to be lost. By 
the same token, I cannot accept the unsupported proposition that no seller 
was harmed just because the sellers eventually got paid the almost one-half 
million dollars not paid by respondents, when due. The delay in payment was 
a violation, and such delays frequently have a deleterious ripple effect across 
the industry, which the Act seeks to prevent. 

However, even if respondents could support such a literal defense with 
facts on this record, which they have not done, they would legally still be 
found in violation of section 312(a). This is because the Department is 
specifically charged under the Act to prevent potential injury by stopping 
unlawful practices in their incipiency. (Farrow v. U.S.D.A., 760 F.2d 211, 215 
(8th Cir. 1985)). Proof of a particular injury is not required. Complainant is 
not required to allege and prove precisely who was injured by an unlawful 
practice, or that an injury has in fact already occurred. 

These principles were recently restated in the Kent decision, which quotes 
from In re White, 47 Agric. Dec. 229 (1988), aff'd per curiam, 865 F.2d 262 


"One registrant and a bank were subsequently bought by other, non-party entities. 
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(6th Cir. 1988) (unpublished; text in WESTLAW), as follows (In re Kent, 47 
Agric. Dec. , slip op. at 67-69 (Apr. 29, 1988)): 


Moreover, it does not matter that farmers have not yet been shown 
to have suffered losses under Tariff No. 2. The Department’s 
responsibility is clear, because the Act does not require that 
complainant allege and prove precisely who was injured by an unlawful 
practice, or that an injury has in fact already occurred. This was 
recently restated in Jn re White, 47 Agric. Dec. [229, 275-76 (1988), aff'd 
per curiam, 865 F.2d 262 (6th Cir. 1988) (unpublished; text in 
WESTLAW)] as follows: 


Many cases hold that it is not essential under the Act for 
complainant to allege and prove precisely who was injured by an 
unlawful practice. For example, as stated in Jn re Hines, 35 
Agric. Dec. 113, 124 (1976) (emphasis added): 


With respect to that matter, Judge Baker [ALJ] stated 
(Initial Decision, pp. 12-13): 


The Respondent emphasizes that a practice, in 
order to be a violation of the Act, cannot be a 
practice which possibly in some circumstances could 
result in unfairness - - it must be unfair. In this 
regard, the Respondent cites Capitol Packing Co. v. 
United States, 350 F.2d 67 (10th Cir. 1965), where the 
court stated among other things that there is no 
penalty for "almost" violating the Act, and the 
diversity of ways and frequency with which one 
"almost" violates the Act do not constitute a violation. 
"In order for a violation of § 312(a) to be committed, 
a specified manner of dealing must be found to be 
unfair or deceptive." 


In the subject case the Complainant by its own 
admission has admitted that the acts of the 
Respondent herein were not per se unfair and that, in 
essence, what he was being charged with was the 
possibility of unfairness. 
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The respondent’s argument in this respect is completely 
without merit. The Packers and Stockyards Act is designed 
to "prevent potential injury by stopping unlawful practices 
in their incipiency. Proof of a particular injury is not 
required." Bowman v. United States Department of 
Agriculture, 363 F.2d 81, 85 (C.A. 5), quoting from 
Daniels v. United States, 242 F.2d 39, 41-42 (CA. 7), 
certiorari denied, 354 U.S. 939. Both cases involve the 
Packers and Stockyards Act. See, also, Federal Trade 
Commission v. Raladam Co., 316 U.S. 149, 152; Fashion 
Guild v. Federal Trade Commission, 312 U.S. 457, 466. 


This interpretation of the Act extends to any practice, and it 
has been consistently Departmental policy under section 312(a) 
of the Act (7 U.S.C. § 213(a)) that it is not necessary to prove 
particular injury, because it is the Department’s duty to stop 
unlawful practices in their incipiency, prior to actual injury. As 
more recently stated in In re Corn State Meat Co., Inc., 45 Agric. 
Dec. 995, 1023 (1986) (emphasis added): 


The Department has consistently taken the position 
that in order to prove that any practice is "unfair" under 
§§ 202(a) (7 U.S.C. § 192(a)) or 312(a) (7 US.C. § 
213(a)) of the Act, it is not necessary to prove predatory 
intent, competitive injury, or likelihood of injury; and that 
it is the Department’s duty to stop unlawful practices in 
their incipiency prior to actual injury.’® 


'SE.g., In re ITT Continental Baking Co., 44 Agric. 
Dec. [748, 781 (1985), final order, 44 Agric. Dec. 1971 
(1985)] (consent cease and desist order and $10,000 civil 
penalty); Jn re Walti, Schilling & Co., 39 Agric. Dec. 119, 
149-50 (1978); In re Hines, 35 Agric. Dec. 113, 123-24 
(1976); In re Central Coast Meats, Inc., 33 Agric. Dec. 
117, 161-76 (1974), rev’d, 541 F.2d 1325 (9th Cir. 1976) 
(2-1 decision); and see Swift & Co. v. United States, 393 
F.2d 247, 253 (7th Cir. 1968); Bowman v. USDA, 363 
F.2d 81, 85 (Sth Cir. 1966); Wilson & Co. v. Benson, 286 
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F.2d 891, 895 (7th Cir. 1961); Hyatt v. United States, 276 
F.2d 308, 312 (10th Cir. 1960); Daniels v. United States, 
242 F.2d 39, 41-42 (7th Cir.), cert. denied, 354 U.S. 939 
(1957); cf. FTC v. Texaco, Inc., 393 U.S. 223, 225-26 
(1968); FTC v. Motion Picture Adv. Co., 344 U.S. 392, 
394-95 (1953); and Corn Prods. Refining Co. v. FTC, 324 
U.S. 726, 738 (1945) (the last three cases involve 
incipiency doctrine under FTC Act). 


Sanction 


I find that complainant has proven all the principal charges against 
respondents, by more than a preponderance of the evidence of record, which 
is all that is required (see note 9, supra). The sanction requested by 
complainant’s sanction witness, Mr. Paulsen, was stated, as follows (Tr. 
980-81): 


BY MR. PAULSEN: We would ask for a cease and desist order from 
the -- order from the other violations alleged in the complaint, the 
insolvency, the failure to pay when due and the check swapping scheme 


and we ask that the Respondent, NOB, be suspended for a period of 
two years, and we would view Mr. Runyan as the person who 
controlled and directed that corporation to be the alter ego of that 
corporation, and we would ask that he also be suspended for a period 
of two years. 


Mr. Paulsen later also testified that the insolvency was not the basis for the 
suspension recommendation, but rather that insolvency should be included in 
the cease and desist part of the sanction (Tr. 985). I agree, and thus the 
insolvency herein is not considered as supporting the suspension, but will be 
included in the cease and desist order. The parties did not appeal the ALJ’s 
decision on insolvency. 

As I pointed out in my Additional Conclusions, supra, failure to pay, when 
due, and kiting are serious violations of the Act. However, the ALJ based his 
6-month suspension sanction solely on the Abraham/Jackson kiting violation, 
having erroneously decided that the government had not proven either the 
willful failure to pay, when due, or the willful Ozark/Ledbetter kiting 
allegations. 
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I find, however, that the Abraham/Jackson violation alone should properly 
have drawn at least a 2-year suspension. In my Check Kiting section, supra, 
I stressed that the primary objective of the Act is to safeguard farmers and 
ranchers against receiving less than the true value of their livestock. Here, 
none of the registrants are farmers or ranchers (at least not in the pertinent 
transactions), and, thus, are not those the Act primarily seeks to protect. The 
record shows that in 1985, when the livestock industry apparently had 
insufficient production for these financiers to handle, they nonetheless kept the 
financial machinery in high gear, generating bank fees, commissions, interest 
charges, etc., which, of course, caused all the involved accounts to go to 
negative balance, and put those sellers who did have cattle placed with these 
registrants at great financial risk. Accordingly, when order buyers, buying 
livestock on commission, engage in check kiting to operate on an artificial 
float, whether based upon fictitious cattle, or not, the violations defeat the 
primary purposes of the Act. The Department has routinely held kiting to be 
a serious and flagrant violation of the Act, because of the potential for great 
harm, e.g., in In re Blackfoot Livestock Comm’n Co., 45 Agric. Dec. 590, 633 
(1986), aff'd, 810 F.2d 916 (9th Cir. 1987), it is stated (emphasis added): 


It should be further noted that respondent’s check-kiting 
arrangement with Uinta was a serious and flagrant violation of the Act 
not because of the actual loss that may have occurred as a result of the 
arrangement,” but, rather, because a check-kiting arrangement of that 


*The synopsis of complainant’s Investigation Report, introduced by 
respondent, states that Uinta went out of business owing about $1 
million, of which nearly $200,000 was owed to livestock sellers (RX 101, 
p. 7). We have no way of knowing how much of the loss, if any, was 
caused by the check-kiting arrangement with respondent. 


size over an extended period of time has the potential for great harm. 
Considering the severe consequences that could result to livestock 
sellers or other innocent parties as a result of a check-kiting 
arrangement of the size and scope involved here, a suspension order of 
more than 6 months would be appropriate to serve as an effective 
deterrent against similar violations not only to respondent, but, also, to 
other potential violators. 
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Accord In re Farmers & Ranchers Livestock Auction, Inc., 45 Agric. Dec. 234, 
257 (1986), in which a 5-year suspension order was issued for check kiting and 
other violations, with the suspended individual being permitted to work for 
another registrant after 1 year. In Blackfoot, supra, a modest 6-month 
suspension order was issued for check kiting and other violations only because 
the issue of raising the sanction from 35 days was raised sua sponte by the 
Judicial Officer, and complainant opposed any increase in the ALJ’s 35-day 
sanction order, for reasons, in the main, that are not relevant here (45 Agric. 
Dec. at 634-37). 

Thus, I find that the Abraham/Jackson kiting scheme alone could support 
a 2-year suspension, without additional findings of violations. In fact, on the 
basis of this record, I would have increased the 6-month suspension, based 
only upon the Abraham/Jackson kiting violation, to the 2 years requested by 
complainant. But, I find that complainant has also proven both the other 
kiting violation, and failure to pay, when due. 

With respect to the other kiting violations (Ozark/Jackson), respondents 
were not as culpable as they were with respect to the Abraham violations, 
since they merely failed to use due care as to the Ozark/Jackson violation, but 
intentionally used the Abraham transactions to create a false float 
(irrespective of whether they knew that creation of a false float is illegal). 
Furthermore, as to the failure to pay, when due, violations, these violations 
are not nearly as serious as they would have been if respondents had not 
made full payment. But, in any event, the Abraham transactions alone 
warrant the sanction imposed here. Considering all of the circumstances, I 
believe that respondents should be suspended for 2 years, with respondent 
Runyan allowed to work as a salaried employee after the first 6 months of his 
suspension are served. 

Respondents argue (Respondents’ Appeal at 8-9 (May 2, 1988)) that this 
proceeding should be distinguished from the Blackfoot case, for a number of 
reasons, but, most importantly: that in Blackfoot, there were fictitious cattle, 
so that was kiting, while in Abraham/Jackson, there were cattle on paper, so 
this is a financing arrangement; that in Blackfoot, the banks were deceived, 
while here the banks were part of the scheme and made money on it; that in 
Blackfoot, the bank lost $800,000, while here the bank lost money, but the loss 
was attributable to the Ozark/Ledbetter fraud; that all cattle sellers were 
eventually paid by NOB; that unlike Blackfoot there thus was no harm to 
sellers attributable to the Abraham/Jackson transactions; and that while in 
Blackfoot the bank was intentionally misled, there was no deception, at all, 
herein. 
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These arguments have been already addressed in this section, and have 
been found to be without merit. I have also considered all the other 
arguments made by respondents on the Abraham/Jackson kiting, and being 
also without merit, they are rejected, even though not specifically addressed 
in these Additional Conclusions. 

However, my reason for addressing respondents’ Blackfoot arguments is 
that respondents have subtly misstated the Blackfoot situation. The Blackfoot 
case turns on manipulation of the uncollected funds in the registrants’ 
accounts; that Blackfoot and its kiting partner had no funds to lend to each 
other; and that the scheme’s participants had no cattle to sell, and intended 
no real sales by these transactions. 

The respondent is making distinctions without differences between the 
Blackfoot situation and the facts at hand. Respondents herein had no 
intention to buy or sell cattle, and the fact that Abraham had some cattle 
somewhere is immaterial. The parties in both cases had no money to lend to 
each other. The banks involved in each case are not protected by the Act, 
and whether the banks were deceived, or not, is not part of the proof of the 
violation. The potential injury to farmers and ranchers from a check kiting 
operation is the same, regardless of whether or not the bank is deceived. A 


portion of the Discussion and Conclusions from Blackfoot (45 Agric. Dec. at 
606-07) shows how similar these two situations really are (emphasis added): 


Respondent would like everyone to believe that it was simply 
financing Uinta’s livestock purchases. Such a conclusion, however, 
ignores the clear dictates of all the evidence and defies all logic, since, 
at the time Blackfoot issued drafts to Uinta, there were not sufficient 
funds in Blackfoot’s account to cover the drafts. (CX 18B; TR 285-293) 
Only the check given by Uinta in exchange permitted the Blackfoot 
draft to be honored. It is simply not possible for a person without funds 
to finance another. 


Furthermore, both Kimball and Andreasen testified that they used 
many of these drafts solely to correct the overdraft position of Uinta’s 
bank account and that Paul Thompson, at least, knew it. (TR 309, 346, 
350) The sheer volume of the purchases, in excess of $8.6 million in a 
five-month period, suggests that these drafts were not for livestock 
purchases. It is virtually impossible that Uinta bought such a large 
amount of livestock on an almost daily basis. It is ludicrous to assert 
that Blackfoot was legitimately financing Uinta when Uinta was wniting 
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a check in exchange for Blackfoot’s draft within minutes. (FF 26, TR 
313) If Uinta could immediately repay Blackfoot, then there was no 
reason to borrow the money in the first place. 


It is clear, therefore, that this arrangement between Blackfoot and 
Uinta was not a financing arrangement as Blackfoot would have us 
believe, but a deliberate attempt on the part of both Uinta and Blackfoot, 
with the full knowledge and complicity of each, to manipulate uncollected 
funds in their bank accounts. 


An analysis shows Uinta’s "net bank balance" (between 1/2/81 and 
6/2/81) was in an overdraft position on each and every day except two. 
(CX 18A) Obviously, since some Blackfoot drafts were used to cover 
overdrafts in Uinta’s account, Mr. Andreasen knew he did not have 
sufficient funds in his account to pay the Uinta checks issued in 
exchange for, or to repay, the Blackfoot drafts. Clearly, he was relying 
on being credited with the deposit of another Blackfoot draft into the 
Uinta account prior to that check being returned. 


An analysis of Blackfoot’s daily bank balances, based on the bank 
statements, with the Uinta checks which have been credited to 
Blackfoot’s account although not yet presented for payment at Uinta’s 
bank, and the amount of Blackfoot drafts issued to Uinta, but not yet 
presented to Blackfoot’s bank for payment (TR 285, 286) shows a daily 
"net bank balance" for Blackfoot’s account during the period January 2 
1981 through May 29 1981 which, with few exceptions, was in an 
overdraft position. (CX 18B) 


Thus, I find that Blackfoot does not help respondents case, but, does 
support complainant’s arguments. 

Moreover, I find that respondents’ reliance on the Farrow decision (Farrow 
v. U.S.D.A., 760 F.2d 211, 216 (8th Cir. 1985) (Respondents’ Appeal at 11-12 
(May 2, 1988)) is misplaced. The serious and flagrant check kiting violations 
involving respondents and Abraham/Jackson, detailed by the ALJ (and 
affirmed by me), are completely inconsistent with respondents’ argument that 
respondents’ "innocent purpose--obtaining financing for cash flow shortages 
after their bank could no longer do so" was "mere negligent conduct" and not 
intentional. I infer, based upon the evidence in this record, that respondents 
intended to, and, as the ALJ found, "wilfully participated in a check-kiting 
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scheme to create a false ‘float’ in NOB banking accounts, an unfair and 
deceptive practice, threatening the financial integrity of cattle transactions, and 
precipitating the collapse of a bank." 

Even if respondents were ignorant of the law with respect to the 
Abraham /Jackson check kiting violations, it has never been the policy of this 
Department to limit severe sanctions to the case of intentional violations, or 
to violations done with knowledge of their unlawfulness. See, e.g, In re 
Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). I do not recall any contested 
case where a respondent has admitted that he knew that he was violating the 
law. Frequently, I infer that certain conduct was intentional and done with 
knowledge of unlawfulness, but the sanction would be the same irrespective 
of those circumstances. See In re Worsley, 33 Agric. Dec. 1547, 1556-71 
(1974). In In re Steinberg Bros. Co., 43 Agric. Dec. 1878, 1891 and n. 15 
(1984), it is explained that "ignorance of the law is never an excuse or even a 
mitigating circumstance in a disciplinary proceeding under the Act" because: 


If ignorance of the law were a mitigating circumstance, it would be 
a disincentive to licensees becoming familiar with the regulatory 
requirements under the Act, which would tend to thwart the purpose 
of this remedial legislation. 


Respondents argue that the suspension imposed by the ALJ is excessive 
and unwarranted (id. at 12-15), because there is no “uniformity” in the 
sanction with other cases, which impose less severe sanctions, and thus the 
primary purpose--deterrence for respondents and others similarly situated--is 
not achieved. Respondents are incorrect. 

There is no requirement that there be uniform sanctions in like cases. 
This argument was addressed in Jn re White, 47 Agric. Dec. 229, 309 (1988), 
affd per curiam, 865 F.2d 262 (6th Cir. 1988) (unpublished; text in 
WESTLAW), as follows: 


The cases cited by respondent for a reduction in the suspension 
period are not persuasive. Even if the facts were exactly the same, 
there is no requirement that there be uniform sanctions in like cases. 
The P&S and the ALJ are free to recommend and to fashion, 
respectively, the remedial sanction to fit the situation at hand, because 
“uniformity is a desirable goal; but it is not an absolute requirement. 
A respondent has‘no inherent right to a sanction no more severe than 
that applied to others.". (USDA Sanction Policy [from In re Spencer 
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Livestock Comm’n Co., 46 Agric. Dec. 268, 449 (1987), aff'd, 841 F.2d 
1451 (9th Cir. 1988)], and cases cited thereafter). It follows, a fortiori, 
that respondent is not entitled to a sanction Jess severe than that 
applied to others. 


As the Court held in Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 
186-87 (1973): 


We read the Court of Appeals’ opinion to suggest that the sanction 
was “unwarranted in law" because “uniformity of sanctions for similar 
violations" is somehow mandated by the Act. We search in vain for 
that requirement in the statute.... The employment of a sanction 
within the authority of an administrative agency is thus not rendered 
invalid in a particular case because it is more severe than sanctions 
imposed in other cases. 


Respondent cites several cases mostly decided in the 1970’s to support a 
shorter suspension period, but sanctions have been uniformly more severe in 
recent years, as was recently recognized by the Sixth Circuit in Cobb v. Yeutter, 
889 F.2d 724, 730 (6th Cir. 1989) (emphasis added), as follows: 


Cobb also asserts that the penalty imposed in this instance was 
arbitrary. Cobb notes that the ALJ and JO ordered a six-week 
suspension, even though only a four-week suspension was initially 
requested. Cobb claims the Secretary has no coherent suspension 
policy, but that this six-week suspension is contrary to a trend of four- 
week suspensions for custodial account violation settings. Finally, Cobb 
suggests the punishment is too severe for one whose errors were errors of 
ignorance and misunderstanding, rather than willful misconduct. 


We do not think the Secretary acted arbitrarily in assessing Cobb’s 
punishment. We first note that the Secretary, acting through a judicial 
officer, has broad authority in determining the appropriate sanction. 
Parchman, 852 F.2d at 863; Blackfoot Livestock Comm’n, 810 F.2d at 
922. We review only to ensure that the chosen penalty is "an allowable 
judgment" under the law and facts. Butz v. Glover Livestock Comm’n 
Co., 411 U.S. 182, 189, 93 S.Ct. 1455, 1459, 36 L.Ed.2d 142, reh’g 
denied, 412 U.S. 933, 93 S.Ct. 2746, 37 L.Ed.2d 162 (1973); Blackfoot 
Livestock Comm’n, 810 F.2d at 922. Further, it is clear that despite 
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Cobb’s protestations of innocent intent, the acts committed are deemed 
to have been willful, irrespective of evil motive, when the actor 
intentionally does something that is prohibited. Butz, 411 U.S. at 187, 93 
S.Ct. at 1458. Here, Cobb intentionally operated with only a $12,000 
bond and intentionally chose not to deposit funds equal to accounts 
receivable. Finally, the apparent trend in recent decisions under the 
Packers and Stockyards Act is towards increased sanctions. In re 
Spencer Livestock Comm’n Co. and Mike Donaldson, 46 Agric. Dec. 
268 (1987), aff'd, 841 F.2d 1451 (9th Cir. 1988). 


The sanction imposed here is fully warranted, considering the serious 
nature of the violations. It is the policy of this Department to impose severe 
sanctions for violations of any of the regulatory programs administered by the 
Department that are repeated or that are regarded by the administrative 
officials and the Judicial Officer as serious, in order to serve as an effective 
deterrent not only to the respondents, but also to other potential violators. 
The basis for the Department’s severe sanction policy is set forth at great 
length in numerous decisions, e.g., In re Spencer Livestock Commission Co., 46 
Agric. Dec. 268, 424-32, 435-62 (1987), aff'd, 841 F.2d 1451 (9th Cir. 1988), 
attached as Appendix B to this decision. Spencer explains (46 Agric. Dec. at 
455-62; slip op. at 242-51) the change in the Department’s sanction policy as 
a result of Farrow v. U.S.D.A., 760 F.2d 211 (8th Cir. 1985). 

In addition, the sanctions imposed under the Packers and Stockyards Act 
in recent years have been much more severe than during earlier years, e.g., In 
re Stull Meats, Inc., 49 Agric. Dec. __ (Feb. 15, 1990) ($50,000 civil penalty 
for bribing another firm’s agent and defrauding a buyer of meat); Jn re Top 
Livestock Co., 49 Agric. Dec. __ (Jan. 24, 1990) ($10,000 civil penalty and 
6-month suspension for falsely increasing prices and weights to principals); Jn 
re Odom, 48 Agric. Dec. ___ (May 4, 1989) (5-year suspension for failure to 
pay for $285,000 worth of livestock, to be terminated after 1 year if payment 
made); In re Hutto Stockyard, Inc., 48 Agric. Dec. ___ (Apr. 19, 1989) 
($20,000 civil penalty and 90-day suspension order applicable to all of 
respondents’ businesses, including an auction yard not involved in respondents’ 
weighing violations), appeal docketed, No. 89-2717 (4th Cir. June 5, 1989); In 
re Mendicoa, 48 Agric. Dec. ___ (Mar. 16, 1989) (1-year suspension and 
$10,000 civil penalty for weighing, bonding, and prompt payment violations); 
In re Ferguson, 48 Agric. Dec. __ (Mar. 1, 1989) (6-month suspension and 
$25,000 civil penalty (held in abeyance) for increasing prices in commission 
transactions), appeal docketed, No. 89-2079 (8th Cir. July 7, 1989); In re Great 
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American Veal, Inc., 48 Agric.Dec. __ (Jan. 19, 1989) ($129,000 civil penalty 
for failing to pay for livestock, operating while insolvent, giving undue 
preference to a creditor, and taking over another packer’s inventory without 
paying the packer’s creditors), affd, 891 F.2d 281 (3d Cir. 1989) 
(unpublished); Jn re Tiemann, 47 Agric. Dec. __ (Oct. 20, 1988) (5-year 
suspension for failure to pay $27,000 for livestock, to be terminated after 180 
days if full payment made); Jn re Murfreesboro Livestock Market, Inc., 46 Agric. 
Dec. 1216 (1987) (1-year suspension for custodial account violations and 
various fraudulent activities); In re Parchman, 46 Agric. Dec. 791 (1987) 
(90-day suspension and $10,000 civil penalty for weighing violations), aff'd, 852 
F.2d 858 (6th Cir. 1988); In re Rotches Pork Packers, Inc., 46 Agric. Dec. 573 
(1987) ($50,000 civil penalty for failing to pay for meat products); In re 
Spencer Livestock Commission Co., 46 Agric. Dec. 268 (1987) (10-year 
suspension and $30,000 civil penalty for increasing prices and weights in 
commission purchases), aff'd, 841 F.2d 1451 (9th Cir. 1988); In re Welch, 45 
Agric. Dec. 1932 (1986) (decision as to Benson) ($10,000 civil penalty and 
1-year prohibition from engaging in business subject to the Act for fraud by 
an auction market employee); Jn re Garver, 45 Agric. Dec. 1090 (1986) (2-year 
suspension for failing to pay for livestock), aff'd, 846 F.2d 1029 (6th Cir.), cert. 
denied, 109 S. Ct. 63 (1988); In re Holiday Food Services, Inc., 45 Agric. Dec. 
1034 (1986) ($50,000 civil penalty for commercial bribery), remanded, 820 F.2d 
1103 (9th Cir. 1987); In re Corn State Meat Co., 45 Agric. Dec. 995 (1986) 
($50,000 civil penalty for commercial bribery); In re Blackfoot Livestock 
Commission Co., 45 Agric. Dec. 590 (1986) (6-month suspension for custodial 
account and check-kiting violations), aff'd, 810 F.2d 916 (9th Cir. 1987); In re 
Farmers & Ranchers Livestock Auction, Inc., 45 Agric. Dec. 234 (1986) 
(decision as to Millspaugh) (5-year suspension, but permitting respondent to 
be employed as an auctioneer after 1 year, for check-kiting, custodial account 
and payment violations, and purchasing livestock for speculation out of 
consignments); Jn re Saylor, 44 Agric. Dec. 2238 (1985) (decision on remand) 
(8-month suspension and $10,000 civil penalty for fraudulent sales and 
purchases); Jn re ITT Continental Baking Co., 44 Agric. Dec. 748 (1985), final 
consent decision, 44 Agric. Dec. 1971 (1985) ($10,000 civil penalty for 
discriminatory promotional allowances); Jn re Powell, 46 Agric. Dec. 49 (1985) 
(5-year suspension for failure to pay for livestock), appeal denied, 44 Agric. 
Dec. 1220 (1985) (appeal not timely filed); Jn re Mid-West Veal Distributors, 
43 Agric. Dec. 1124 (1984) ($77,000 civil penalty, with $27,000 suspended, for 
payment, bond and trust violations); Jn re Mayer, 43 Agric. Dec. 439 (1984) 
(decision as to respondent Doss) (2-year suspension for payment violations), 
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appeal dismissed, No. 84-4316 (Sth Cir. July 25, 1984); In re Peterman, 42 
Agric. Dec. 1848 (1983) ($20,000 civil penalty for bait-and-switch advertising 
and deceptive practices), aff'd, 770 F.2d 888 (10th Cir. 1985). 

Two final matters are the respondents’ assertions (1) that the ALJ 
erroneously failed to apply the criteria of section 312(b) of the Act (7 U.S.C. 


§ 213(b)) to the sanction herein (Respondents’ Appeal at 15-16 (May 2, 
1988)), and (2) that the suspension should be vacated because of the 


devastating effect on respondents’ reputation of the adverse publicity 
generated by USDA press releases prior to respondents’ hearing (id. at 16). 

The criteria of section 312(b) (7 U.S.C. § 213(b)) apply to a civil penalty 
(money fine), but not to a suspension. Respondents also incorrectly cite the 
Bosma decision in support of their position. These issues were recently 
restated in the Cobb decision, and later affirmed by the Sixth Circuit as 
follows (In re Cobb, 48 Agric. Dec. __, slip op. at 58-59 (Feb. 13, 1989), 
aff'd, 889 F.2d 724 (6th Cir. 1989)): 


Respondents argue that the ALJ (erroneously) failed to consider 
the effect of a suspension order on respondents’ ability to continue in 
business (Respondents’ Appeal at 22). While true, this is not error. 
In fact, the ALJ’s quotation from the Garver case in the Initial Decision 
(p. 49) is correct (and is correctly characterized by respondents), in 
that hardship to creditors, customers, community, or employees 
resulting from a suspension order is given no weight in determining the 
sanction. This is because a suspension order is based upon a different 
statute (7 U.S.C. § 204) than is a civil penalty (money fine) (7 U.S.C. 
§ 213(b)); and, while 7 U.S.C. § 213(b) requires consideration of 
specified factors, 7 U.S.C § 204 does not. This was explained in the 
recent case of In re Rodman, 47 Agric. Dec. ___, slip op. at 65-66 
(May 27, 1988),"' as follows: 


"The Rodman decision summarizes the Department’s custodial 
account regulations from 1921-1982, including administrative 
interpretations. Judicial decisions affirming the Department’s custodial 
account enforcement proceedings from 1932 to 1987 are also analyzed 
in great detail. Willfulness, in this context, is also examined in great 
detail. On all of these issues, the ALJ’s decision in the case herein is 
completely consonant with Rodman. 
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Finally, respondents contend that the criteria in § 312(b) of 
the Act (7 U.S.C. § 213(b)) must be considered in determining 
the length of the suspension order. If I were to consider the 
criteria in 7 U.S.C. § 213(b), I would still suspend respondents 
for 35 days. But the criteria in 7 U.S.C. § 213(b) are irrelevant 
to a suspension order. As stated in Spencer Livestock 
Commission Co. v. Department of Agriculture, 841 F.2d 1451, 
1457 (9th Cir. 1988), in affirming a 10-year suspension order 
under the Packers and Stockyards Act: 


2. Factors Considered Under § 213(b) 


Petitioners contend that factors the statute mandates the 
ALJ and JO to consider preclude the imposition of a 10-year 
suspension. Section 213(b) requires the Secretary, before 
assessing monetary penalties, to consider “the gravity of the 
offense, the size of the business involved, and the effect of 
the penalty on the person’s ability to continue in business." 
7 US.C. § 213(b). Section 204, which permits the Secretary 
to suspend a registrant “for a reasonable specified period," 
contains no parallel provision. 7 U.S.C. § 204. 


Nonetheless, petitioners argue that it is reasonable to 
read the § 213(b) factors into § 204, since "it does not 
appear to be the congressional intent to permit a sanction 
which has the effect of completely and permanently 
excluding a person from the livestock marketing industry." 
Brief of Petitioner at 29. 


Petitioners cite no authority for this contention, nor is 
there any. A more reasonable reading than that advanced 
by petitioner is that since Congress chose to include the 
language in one provision and omit it from the other, it did 
not require the factors to be considered as to the latter. 
[Footnote omitted.] 


Moreover, respondents’ reliance on the Bosma decision to support 
this point (Respondents’ Appeal, supra, at 22) is also misplaced, 
because there was no suspension sanction in the Bosma decision, 
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rather, a civil penalty was ordered under 7 U.S.C. § 213(b). (See 
Bosma v. USDA, 754 F.2d 804, 810 (9th Cir. 1984)). 


On the press release issue, it is well-settled that any damage suffered from 
an agency press release is not considered in determining the sanction. This 
is restated in the Holiday Food decision, as follows (In re Holiday Food 
Services, Inc., 45 Agric. Dec. 1034, 1049 (1986), remanded on other grounds, 
820 F.2d 1103 (9th Cir. 1987)): 


Respondents contend that they have already suffered damage 
because of the Department’s press release issued in this case, but it is 
well settled that any damage resulting from an agency press release is 
not considered in determining the sanction to be imposed in a 
proceeding.® 


*In re Speight, 33 Agric. Dec. 280, 304-05 (1974); In re Miller, 33 
Agric. Dec. 53, 81-82, aff'd per curiam, 498 F.2d 1088, 1089 (Sth Cir. 
1974). In Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 188 
(1973), the Court upheld a suspension order under the act 
notwithstanding the "damaging publicity" issued by the agency. Accord, 
Miller v. Butz, 498 F.2d 1088, 1089 (Sth Cir. 1974) (per curiam); 
Bowman v. USDA, 363 F.2d 81, 86 (Sth Cir. 1966). 


All of respondents’ arguments on appeal have been carefully considered, 
and are found to be without merit. 

To the extent that any argument by respondents has not been specifically 
mentioned in the Judicial Officer’s Additional Conclusions, it has nonetheless 
been considered, and is also rejected. 

For the foregoing reasons, the following order should be issued. 


Order 


Respondent National Order Buying Company of St. Joseph, Missouri, and 
its officers, directors, agents and employees, and Thomas D. Runyan, as its 
alter ego, directly or indirectly through any corporate or other device, shall 
cease and desist from: 

1. Engaging in business as a dealer or market agency while their current 
liabilities exceed their current assets; 
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2. Failing to honor and make funds available to pay drafts issued for 
livestock when such drafts are presented for payment; 

3. Issuing checks in payment for livestock without having and maintaining 
sufficient funds on deposit and available in the account upon which such 
checks are drawn to pay such checks when presented; 

4. Failing to pay, when due, the full purchase price of livestock; and 

5. Exchanging drafts or checks with any person for the purpose or with 
the effect of concealing the true amount of funds available in any checking or 
other bank account, or of creating a false "float" or balance in any such 
account. 

Respondent National Order Buying Company of St. Joseph, Missouri, and 
Thomas D. Runyan, as its alter ego, are suspended as a registrant under the 
Act for a period of 2 years and thereafter until respondent National Order 
Buying Company of St. Joseph, Missouri, demonstrates that it is no longer 
insolvent. When respondent National Order Buying Company of St. Joseph, 
Missouri, demonstrates that it is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension after the expiration 
of the 2-year period: Provided, That after the expiration of 6 months of the 
suspension, respondent Thomas D. Runyan shall be permitted to work as a 
salaried employee of a registrant. 

The cease and desist provisions of this order shall become effective on the 
day after service of this order. The suspension provisions shall become 
effective on the 30th day after service of this order. 


APPENDIX A 


Excerpt from Jn re The Caito Produce Co., 48 Agric. Dec. , Slip op. at 
62-72 (June 1, 1989). 


APPENDIX B 


Excerpt from Jn re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 
424-32, 435-62 (1987), aff'd, 841 F.2d 1451 (9th Cir. 1988). 
[Not published herein-Editor]} 
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In re: LEMMY WILSON LIVESTOCK, INC., LEMUEL J. "LEMMY" 
WILSON, an individual; and DAVID CANTWELL, an individual. 

P&S Docket No. 6929. 

Decision and Order filed April 6, 1990. 


Custodial accounts - Failure to pay - Cease and desist orders - Market Agency. 


The Judicial Officer affirmed the Initial Decision filed by Administrative Law Judge Paul Kane 
(ALJ) as to respondents’ violations of the Packers and Stockyards Act involving custodial 
account violations, purchasing livestock out of consignments for speculative resale purposes, and 
failing to pay, when due, for livestock purchases, and affirmed the $20,000 civil penalty assessed 
jointly and severally against respondents. However, the Judicial Officer reversed the ALJ’s 
decision as to the scope of the cease and desist order. The ALJ issued a cease and desist order 
requiring respondents to cease and desist from the performance of any act or practice in 
violation of the Act, as expressed at 7 U.S.C. §§ 213(a) and 228b. The Judicial Officer granted 
complainant’s appeal, and issued a cease and desist order relating to the specific unlawful 
practices involved in the proceeding. It is a violation of the Act and regulations for a market 
agency or its owners to purchase livestock from consignments for speculative resale, or for key 
employees, such as a ringman, to purchase livestock from consignments for speculation or to fill 
orders. Failure to pay promptly and failure to maintain a custodial account properly are 
violations of the Act and regulations. The civil penalty may properly be applied against the 
corporation and its principal officer and operator under the alter ego theory. 


Thomas C. Heinz and Jory M. Hochberg, for Complainant. 

C.T. "Tad" Sanders, Kansas City, MO, for Respondents. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq. (hereafter "the 
Act")).” An Initial Decision and Order was filed on April 28, 1989, by 
Administrative Law Judge Paul Kane (ALJ) ordering respondents to cease 
and desist from the performance of any act or practice in violation of the Act, 
as expressed at 7 U.S.C. §§ 213(a) and 228b. Respondents were also jointly 
and severally assessed a civil penalty of $20,000. 

On May 30, 1989, complainant appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 


“See generally Campbell, The Packers and Stockyards Act Regulatory Program, in 1 Davidson, 
Agricultural Law, ch. 3 (1981 and 1989 Cum. Supp.), and Carter, Packers and Stockyards Act, in 
10 Harl, Agricultural Law, ch. 71 (1980). 
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U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). Respondents 
filed a reply on July 25, 1989, in which respondents requested oral argument. 
Since respondents do not oppose the relief sought by complainant on appeal, 
and since this case has been thoroughly briefed, oral argument would seem to 
serve no useful purpose, and is denied. On August 4, 1989, the case was 
referred to the Judicial Officer for decision. 

Based upon a careful consideration of the record, I find that respondents 
committed each of the violations charged in the complaint, and, that the ALJ’s 
cease and desist order should be (and is) modified to relate specifically to the 
violations alleged and proven by complainant. Additionally, I find that the 
respondents are able, within the criteria of the Act (7 U.S.C. § 213(b)), to pay 
the $20,000 civil penalty requested by complainant. Thus, the ALJ’s findings 
and conclusions are adopted as the final decision in this case, with 
modifications noted by brackets. Additional conclusions by the Judicial 
Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This decision is promulgated pursuant to the Administrative Procedure 
Act, 1966, as amended 5 U.S.C.A. §§ 554, 558 (West 1977 and Supp. 1989) 
and the Rules of Practice of the Department of Agriculture governing formal 
adjudicatory administrative proceedings, 7 C.F.R. §§ 1.130-1.151 (1988). 

This is a disciplinary proceeding by which the respondents are charged 
with violations of the Packers and Stockyards Act, 1921, as amended, 7 
US.CA. §§ 213(a), 228b (West 1980 and Supp. 1989), hereinafter referred to 
as the "Act" and the Department’s regulations related thereto, 9 C.F.R. §§ 
201.42, 201.43, 201.56 (1988), instituted by complaint filed by the Acting 
Administrator of the Packers and Stockyards Administration, United States 
Department of Agriculture. 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program) (December 1962-January 1971). 
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The sections of the Act, alleged to have been violated, are expressed at 7 
U.S.C.A. § 213(a)' and at 7 U.S.C.A. § 228b.? The former specifies that: 


"(a) ‘It shall be unlawful for any stockyard owner, market agency, 
or dealer to engage in or use any unfair, unjustly discriminatory, or 
deceptive practice or device in connection with determining whether 
persons should be authorized to operate at the stockyards, or with the 
receiving, marketing, buying, or selling on a commission basis or 
otherwise, feeding, watering, holding, delivery, shipment, weighing, or 
handling of livestock." 


The latter section of the Act, 7 U.S.C.A. § 228b, which the respondents are 
alleged to have violated is as follows: 


(a) Each packer, market agency, or dealer purchasing livestock 
shall, before the close of the next business day following the purchase 
of livestock and transfer of possession thereof, deliver to the seller or 
his duly authorized representative the full amount of the purchase 
price: Provided, That each packer, market agency, or dealer purchasing 


livestock for slaughter shall, before the close of the next business day 
following purchase of livestock and transfer of possession thereof, 
actually deliver at the point of transfer of possession to the seller or his 
duly authorized representative a check or shall wire transfer funds to 
the seller’s account for the full amount of the purchase price; or, in the 
case of a purchase on a carcass or "grade and yield" basis, the 
purchaser shall make payment by check at the point of transfer of 
possession or shall wire transfer funds to the seller’s account for the 
full amount of the purchase price not later than the close of the first 
business day following determination of the purchase price: Provided 
further, That if the seller or his duly authorized representative is not 
present to receive payment at the point of transfer of possession, as 
herein provided, the packer, market agency or dealer shall wire transfer 
funds or place a check in the United States mail for the full amount of 
the purchase price, properly addressed to the seller, within the time 


'The Act at section 312(a). 


The Act at section 409. 
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limits specified in this subsection, such action being deemed compliance 
with the requirement for prompt payment. 


(b) Notwithstanding the provisions of subsection (a) of this 
section and subject to such terms and conditions as the Secretary may 
prescribe, the parties to the purchase and sale of livestock may 
expressly agree in writing, before such purchase or sale, to effect 
payment in a manner other than that required in subsection (a) of this 
section. Any such agreement shall be disclosed in the records of any 
market agency or dealer selling the livestock, and in the purchaser’s 
records and on the accounts or other documents issued by the 
purchaser relating to the transaction. 


(c) _ Any delay or attempt to delay by a market agency, dealer, or 
packer purchasing livestock, the collection of funds as herein provided, 
or otherwise for the purpose of or resulting in extending the normal 
period of payment for such livestock shall be considered an "unfair 
practice" in violation of this chapter. Nothing in this section shall be 
deemed to limit the meaning of the term "unfair practice" as used in 
this chapter. 


The Act defines, 7 U.S.C.A. § 201, relevant terms as follows: 


(a) The term “stockyard owner" means any person engaged in 
the business of conducting or operating a stockyard; 


(b) The term “stockyard services" means services or facilities 
furnished at a stockyard in connection with the receiving, buying, or 
selling on a commission basis or otherwise, marketing, feeding, 
watering, holding, delivery, shipment, weighing, or handling in 
commerce, of livestock; 


(c) The term "market agency" means any person engaged in the 
business of (1) buying or selling in commerce livestock on a 
commission basis or (2) furnishing stockyard services; and 


(d) The term "dealer" means any person, not a market agency, 
engaged in the business of buying or selling in commerce livestock, 
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either on his own account or as the employee or agent of the vendor 
or purchaser. 


The Act expresses additional definitions, 7 U.S.C.A. § 182, in the following 
language: 


"(1) The term "person" includes individuals, partnerships, 
corporations, and associations; 


(2) The term "Secretary" means the Secretary of Agriculture; 


(4) The term "livestock" means cattle, sheep, swine, horses, 
mules, or goats - whether live or dead; 


(11) The term "commerce" means commerce between any State, 


Territory, or possession, or the District of Columbia, and any place 
outside thereof; or between points within the same State, Territory, or 
possession, or the District of Columbia, but through any place outside 
thereof; or within any Territory or possession, or the District of 
Columbia." 


The Act defines transactions in commerce at 7 U.S.C.A. § 183. This 
section specifies that: 


For the purpose of this chapter (but not in anywise limiting the 
definition in section 182 of this title) a transaction in respect to any 
article shall be considered to be in commerce if such article is part of 
that current of commerce usual in the livestock and meat-packing 
industries, whereby livestock, meats, meat food products, livestock 
products, dairy products, poultry, poultry products, or eggs, are sent 
from one State with the expectation that they will end their transit, 
after purchase, in another, including, in addition to cases within the 
above general description, all cases where purchase or sale is either for 
shipment to another State, or for slaughter of livestock within the State 
and the shipment outside the State of the products resulting from such 
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slaughter. Articles normally in such current of commerce shall not be 
considered out of such current through resort being had to any means 
or device intended to remove transactions in respect thereto from the 
provisions of this chapter. For the purpose of this section the word 
"State" includes Territory, the District of Columbia, possession of the 
United States, and foreign nation. 


The Act provides at 7 U.S.C.A. § 213(b) that: 


"(b) Whenever complaint is made to the Secretary by any person, 
or whenever the Secretary has reason to believe, that any stockyard 
owner, market agency, or dealer is violating the provisions of 
subsection (a) of this section, the Secretary after notice and full hearing 
may make an order that he shall cease and desist from continuing such 
violation to the extent that the Secretary finds that it does or will exist. 
The Secretary may also assess a civil penalty of not more than $10,000 
for each such violation. In determining the amount of the civil penalty 
to be assessed under this section, the Secretary shall consider the 
gravity of the offense, the size of the business involved, and the effect 
of the penalty on the person’s ability to continue in business. If, after 
the lapse of the period allowed for appeal or after the affirmance of 
such penalty, the person against whom the civil penalty is assessed fails 
to pay such penalty, the Secretary may refer the matter to the Attorney 
General who may recover such penalty by an action in the appropriate 
district court of the United States." 


The Secretary's authority to promulgate general regulations for the 
guidance of the livestock industry is expressed at 7 U.S.C.A. § 228 which 
provides that: 


"(a) The Secretary may make such rules, regulations and orders 
as may be necessary to carry out the provisions of this chapter..." 


The Secretary has indeed published regulations to effectuate Congress’ 
intent in the enactment of the Act. These regulations include the following, 
expressed at 9 C.F.R. § 201.42: 
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§ 201.42 Custodial accounts for trust funds. 

(a) Payments for livestock are trust funds. Each payment that a 
livestock buyer makes to a market agency selling on commission is a 
trust fund. Funds deposited in custodial accounts are also trust funds. 

(b) Custodial accounts for shippers’ proceeds. Every market 
agency engaged in selling livestock on a commission or agency basis 
shall establish and maintain a separate bank account designated as 
"Custodial Account for Shippers’ Proceeds," or some similar identifying 
designation, to disclose that the depositor is acting as a fiduciary and 
that the funds in the account are trust funds. 

(c) Deposits in custodial accounts. The market agency shall 
deposit in its custodial account before the close of the next business 
day (the next day on which banks are customarily open for business 
whether or not the market agency does business on that day) after 
livestock is sold (1) the proceeds from the sale of livestock that have 
been collected, and (2) an amount equal to the proceeds receivable 
from the sale of livestock that are due from (i) the market agency, (ii) 
any owner, officer, or employee of the market agency, and (iii) any 
buyer to whom the market agency has extended credit. The market 
agency shall thereafter deposit in the custodial account all proceeds 
collected until the account has been reimbursed in full, and shall, 
before the close of the seventh day following the sale of livestock, 
deposit an amount equal to all tne remaining proceeds receivable 
whether or not the proceeds have been collected by the market agency. 

(d) Withdrawals from custodial accounts. The custodial account 
for shippers’ proceeds shall be drawn on only for payment of (1) the 
net proceeds to the consignor or shipper, or to any person that the 
market agency knows is entitled to payment, (2) to pay lawful charges 
against the consignment of livestock which the market agency shall, in 
its capacity as agent, be required to pay, and (3) to obtain any sums 
due the market agency as compensation for its services. 

(e) | Accounts and records. Each market agency shall keep such 
accounts and records as will disclose at all times the handling of funds 
in such custodial accounts for shippers’ proceeds. Accounts and 
records must at all times disclose the name of the consignors and the 
amount due and payable to each from funds in the custodial account 
for shippers’ proceeds. 
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(f) Insured banks. Such custodial accounts for shippers’ 
proceeds must be established and maintained in banks whose deposits 
are insured by the Federal Deposit Insurance Corporation. 

(g) Certificates of deposit and/or savings accounts. Funds in a 
custodial account for shippers’ proceeds may be maintained in an 
interest-bearing savings account and/or invested in one or more 
certificates of deposit, to the extent that such deposit or investment 
does not impair the ability of the market agency to meet its obligations 
to its consignors. The savings account must be properly designated as 
a party of the custodial account of the market agency in its fiduciary 
capacity as trustee of the custodial funds and maintained in the same 
bank as the custodial account. The certificates of deposit, as property 
of the custodial account, must be issued by the bank in which the 
custodial account is kept and must be made payable to the market 
agency in its fiduciary capacity as trustee of the custodial funds. 


9 C.F.R. § 201.43, in its relevant sections, is expressed as follows: 


§ 201.43 Payment and accounting for livestock and live poultry. 

(a) Market agencies to make prompt accounting and transmittal 
of net proceeds. Each market agency shall, before the close of the next 
business day following the sale of any livestock consigned to it for sale, 
transmit or deliver to the consignor or shipper of the livestock, or the 
duly authorized agent, in the absence of any knowledge that any other 
person, or persons, has any interest in the livestock, the net proceeds 
received from the sale and a true written account of such sale, showing 
the number, weight, and price of each kind of animal sold, the date of 
sale, the commission, yardage, and other lawful charges, and such other 
facts as may be necessary to complete the account and show fully the 
true nature of the transaction. 

(b) Prompt payment for livestock-terms and conditions. (1) No 
packer, market agency, or dealer shall purchase livestock, for which 
payment is made by a draft which is not a check, unless the seller 
expressly agrees in writing before the transaction that payment may be 
made by such a draft. (In cases of packers whose average annual 
purchases exceed $500,000, and market agencies and dealers acting as 
agents for such packers, see also § 201.200). 

(2)(i) No packer, market agency, or dealer purchasing livestock for 
cash and not on credit, whether for slaughter or not for slaughter, shall 
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mail a check in payment for the livestock unless the check is placed in 
an envelope with proper first class postage prepaid and properly 
addressed to the seller or such person as he may direct, in a post 
office, letter box, or other receptacle regularly used for the deposit of 
mail for delivery, from which such envelope is scheduled to be collected 
(A) before the close of the next business day following the purchase of 
livestock and transfer of possession thereof, or (B) in the case of a 
purchase on a "carcass" or "grade and yield" basis, before the close of 
the first business day following determination of the purchase price. 

(ii) No packer, market agency, or dealer purchasing livestock for 
slaughter, shall mail a check in payment for the livestock unless (A) the 
check is made available for actual delivery and the seller or his duly 
authorized representative is not present to receive payment, at the 
point of transfer of possession of such livestock, on or before the close 
of the next business day following the purchase of the livestock and 
transfer of possession thereof, or, in the case of a purchase on a 
“carcass” or "grade and yield" basis, on or before the close of the first 
business day following determination of the purchase price; or unless 
(B) the seller expressly agrees in writing before the transaction that 
payment may be made by such mailing of a check. 

(3) | Any agreement referred to in paragraphs (b)(1) or (2) of this 
section shall be disclosed in the records of any market agency or dealer 
selling such livestock, and in the records of the packer, market agency, 
or dealer purchasing such livestock, and retained by such person for 
such time as is required by any law, or by written notice served on such 
person by the Administrator, but not less than two calendar years from 
the date of expiration thereof. 

(4) No packer, market agency, or dealer shall, as a condition to 
its purchase of livestock, impose, demand, compel or dictate the terms 
or manner of payment, or attempt to obtain a payment agreement from 
a seller through any threat of retaliation or other form of intimidation. 

(c) Purchaser to promptly reimburse agents. Each packer, market 
agency, or dealer who utilizes or employs an agent to purchase 
livestock for him, shall, in transactions where such agent used his own 
funds to pay for livestock purchased on order, transmit or deliver to 
such agent the full amount of the purchase price before the close of the 
next business day following receipt of notification of the payment of 
such purchase price, unless otherwise expressly agreed between the 
parties before the purchase of the livestock. Any such agreement shall 
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be disclosed in the records of the principal and in the records of any 
market agency or dealer acting as such agent. 


The final regulation which the respondents are alleged to have violated, 9 
C.F.R. § 201.56, is as follows: 


§ 201.56 Market agencies selling on commission; purchases from 
consignment. 

(a) Livestock to be sold openly at highest available bid. Every 
market agency engaged in the business of selling livestock on a 
commission or agency basis shall sell the livestock consigned to it 
openly, at the highest available bid, and in such a manner as to best 
promote the interest of each consignor. 

(b) Purchases from consignment to fill orders. No market agency 
engaged in the business of selling and buying livestock on a commission 
basis shall use livestock consigned to it for sale to fill orders on an 
agency basis, nor shall it permit its owners, officers, agents, employees, 
or any firm in which such market agency or its owners, officers, agents, 
or employees have an ownership or financial interest to use livestock 
consigned to such market agency to fill orders on an agency basis, 
without first offering the livestock for sale in an open and competitive 
manner to other available buyers, and then only at a price higher than 
the highest available bid on such livestock. 

(c) Market agencies not to speculate on purchases from 
consignments. No market agency engaged in selling livestock on a 
commission basis shall purchase livestock from consignments to such 
market agency for speculative resale, and no such market agency shall 
permit its owners, officers, agents, employees, or any firm in which 
such market agency or its owners, officers, agents, or employees have 
an ownership or financial interest to purchase livestock from 
consignments to such market agency for speculative resale; 
PROVIDED, That this paragraph shall not be construed to prohibit a 
market agency from purchasing livestock for its own account to support 
the market when necessary to protect the legitimate interests of its 
consignors. 

(d) Key employees at auction sales not to purchase livestock out 
of consignments to fill orders or for speculation. No market agency 
engaged in selling livestock at auction shall permit its auctioneers, 
weighmasters, ringmen, or other employees performing duties of 
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comparable responsibility in connection with the actual conduct of the 
auction sales, to purchase livestock out of consignment for their own 
account, directly, or indirectly, for speculative resale or to fill orders on 
an agency basis. 

(e) Purchase from consignments; disclosure required. When a 
market agency purchases livestock consigned to it for sale to fill orders 
or to support the market, or sells consigned livestock to any owner, 
officer, agent, employee, or any person in whose business such market 
agency, owner, officer, agent, or employee has an ownership or 
financial interest, the market agency shall disclose the name of the 
buyer and the nature of the relationship existing between the market 
agency and the buyer. Such disclosure shall be made on the account 
of sale and the name of the buyer shall be publicly announced at the 
time of sale. 


The Administrative Procedure Act, 5 U.S.C.A. § 558 (1977), provides in 
pertinent part for the imposition of sanctions as follows: 


"(a) This section applies, according to the provisions thereof, to 
the exercise of a power or authority. 


(b) | Asanction may not be imposed or a substantive rule or other 
order issued except within jurisdiction delegated to the agency and as 
authorized by law." 


The allegations of the complaint, filed on August 17, 1987, focus on the 
alleged activities performed by the respondents in their purchase and 
distribution of livestock, an activity to which the individual respondents, and 
their families, have devoted a substantial part of their working lives. The 
alleged illegal activities occurred between September 1986, through February 
1987. The evidence establishes that Mr. Cantwell, an individual respondent, 
operated a posted livestock auction yard known as the Wilson Livestock 
Market. Mr. Cantwell was contemporaneously serving as an employee of the 
corporate respondent, Lemmy Wilson Livestock, Inc., hereinafter occasionally 
"Livestock" which was owned, directed, managed and controlled by Mr. 
Wilson, an individual respondent. Mr. Cantwell, in Livestock’s service, 
purchased cattle from consignments to him on behalf of Livestock. 
Livestock’s purchases were made at Mr. Cantwell’s auction to complete 
speculative purchase orders which Livestock, as a dealer, had solicited from 
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customers located in several distant states. Livestock and Mr. Wilson failed 
to promptly tender payment to Mr. Cantwell’s market agency upon the 
completion of the transactions by which Livestock purchased cattle at the 
auction. And, Mr. Cantwell failed to properly maintain sufficient positive 
balances in the auction yard’s custodial account, which, according to 
regulation, must be maintained in trust for the benefit of the auction’s 
consignors. The complaint does not specifically allege that any of these 
tespondents’ activities or practices were conducted within, or affected, 
interstate commerce. However, in view of the general character of the 
complaint, the proof offered by the government’s counsel and the defense 
offered by respondents’ counsel, such omission is not taken to be significant. 

The answer filed on September 9, 1987, denies that violations existed as a 
result of the respondents’ practices. The answer averred that the respondents 
were engaged in other businesses not subject to the Secretary’s jurisdiction, 
that all sales at Mr. Cantwell’s auction had been completed at the highest bids 
available and that cattle were purchased by Livestock for its productive 
ownership or to complete orders Livestock had received from its customers. 
The answer also averred that payments for Livestock’s purchases were made 
in accordance with prevailing customs and that the balance in Mr. Cantwell’s 
custodial account was actually thousands of dollars in excess of the amounts 
then due to be paid to his consignors. 

The answer also advances several secondary issues which do not touch the 
outcome of this matter, or the fairness by which it is obtained. 

Counsel to the Department have filed a proposed order which would 
require that respondents cease and desist from prospective violations of the 
Act and regulations, and which would impose a civil penalty in the amount of 
$20,000 to be paid jointly and severally by Livestock and Messrs. Wilson and 
Cantwell. 

Pursuant to pre-hearing orders, a public hearing was conducted in 
Newport, Tennessee, on April 19, 20, 21 and 22, 1988. The interests of the 
Department have been represented by Thomas C. Heinz, Esq. and by Jory M. 
Hochberg, Esq.,> Washington, D.C. The interests of the respondent are 
represented by C. T. "Tad" Sanders, Esq., Kansas City, Missouri. 

At the hearing, exhibits and stipulations were advanced and received into 
the record and testimony was taken and received from 17 witnesses. Proposed 
findings and briefs were filed by counsel on March 28, 1988, July 18, 1988, 


*Mr. Hochberg’s appearance was entered subsequent to the closing of the hearing record. 
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October 3, 1988, October 7, 1988, November 7, 1988 and November 8, 1988, 
all of which have been considered. To the extent indicated, they are adopted. 
All other proposed findings, conclusions and arguments are rejected as 
irrelevant or lacking legal or evidentiary bases. 

As used herein, "TR" refers to the transcript of the public hearing held in 
this matter on April 19, 1988 (Volume I), April 20, 1988 (Volume II), April 
21, 1988 (Volume III) and on April 22, 1988 (Volume IV) in Newport, 
Tennessee. "CX" refers to the numbered exhibits offered by complainant’s 
counsel. "RLX" refers to the numbered exhibits offered by respondents’ 
counsel on behalf of respondents at that hearing. 

Upon consideration of all the matters of record, the following Findings of 
Fact are made and Conclusions of law are reached. As a result thereof, there 
is issued the order as requested by complainant’s counsel. 


Findings of Fact 


1. Lemmy Wilson Livestock, Inc., hereinafter referred to as respondent 
Livestock, is a corporation with a mailing address at P.O. Box 627, Newport, 
Tennessee 37821. (Complaint, Answer) 

2. Respondent Livestock is, and at all times material herein was: 

(a) | Engaged in the business of buying livestock on a commission 
basis and buying and selling livestock for its own account. (Complaint, 
Answer); and 

(b) Registered with the Secretary of Agriculture as a market agency 
to buy livestock on a commission basis and as a dealer to buy and sell 
livestock for its own account. (Complaint, Answer) 

3. Lemuel J. "Lemmy" Wilson, hereinafter referred to as respondent 
Wilson, is an individual with a business mailing address at P.O. Box 627, 
Newport, Tennessee 37821. (Complaint, Answer) 

4. Respondent Wilson is, and at all times material herein, was: 

(a) President and co-owner of respondent Livestock (Complaint, 
Answer); and 

(b) Responsible for the management, direction and control of 
respondent Livestock. (Complaint, Answer) 

5. David Cantwell, hereinafter referred to as respondent Cantwell, is an 
individual doing business as Wilson Livestock Market with a mailing address 
at P.O. Box 627, Newport, Tennessee 37821. (Complaint, Answer) 

6. Respondent Cantwell is, and at all times material herein was: 
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(a) Engaged in the business of conducting and operating the Wilson 
Livestock Market stockyard, Newport, Tennessee, a posted stockyard subject 
to the Act, hereinafter referred to as the stockyard, or market (Complaint, 
Answer); 

(b) Engaged in the business of selling livestock on a commission 
basis at the stockyard (Complaint, Answer); 

(c) Registered with the Secretary of Agriculture as a market agency 
to sell livestock on a commission basis (Complaint, Answer); 

(d) Lessee of the stockyard facilities from respondent Wilson‘ for 
a rent amount negotiated each year between the parties (Complaint, Answer; 
TR, Vol. Ill, pp. 95, 243; CX 4, p. 7); and 

(e) A profit-sharing, full-time employee of respondent Livestock. 
(TR, Vol. III, pp. 26, 31-32, 40-41, 108-116, 120-121, 243; TR, Vol. IV, pp. 14- 
18, 168; CX 1, CX 3, p. 9; CX 5) Mr. Wilson has described Mr. Cantwell as 
being ". .. my right arm . . ." in the conduct of Livestock. (TR, Vol. III, p. 
243) 

7. On or about April 12, 1967, respondent Wilson and his wife, Jeanne Y. 
Wilson, registered as partners to engage in the business of selling livestock on 
commission as a market agency under the Act, under the trade name "Wilson 
Livestock Market." On or about April 9, 1970, respondent Wilson and his 
wife incorporated and registered respondent Livestock as a dealer and a 
market agency subject to the Act. (CX 2, pp. 5-6; CX 4) 

8. On or about March 28, 1973, the Department of Agriculture 
commenced an investigation to determine whether respondent Wilson, through 
respondent Livestock, was purchasing livestock which had been consigned to 
the Wilson Livestock Market, and whether such purchases were in violation 
of the Act. During this investigation, on or about March 28, 1973, 
representatives of complainant held a meeting with respondent Wilson’s 
counsel, Mr. C.T. "Tad" Sanders, in Washington, D.C. As a result of this 
investigation and meeting, respondent Wilson, through his counsel, informed 
complainant that respondent desired to "divorce himself from the market 
agency business" which respondent had been conducting through Wilson 
Livestock Market, and through other business entities owned, managed or 
controlled by respondent Wilson. (CX 3, 4; TR, Vol. III, pp. 20, 94-95, 102- 
103) 


“The lease agreements had also been executed by Maxie D. Wilson, the mother of 
respondent Wilson, prior to her death. (TR, Vol. III, p. 95) 
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9. Thereafter, respondent Wilson entered into an agreement to lease the 
facilities of Wilson Livestock Market to respondent Cantwell. An undated 
lease agreement was executed and a copy was mailed to complainant on or 
about January 21, 1975. This lease agreement made no mention of the lease 
payments being tied to profits or volume of the Wilson Livestock Market. 
However, prior to July 1, 1987, the rent paid pursuant to this case was based 
on a percentage of the market’s profits. Thereafter, it was based on the 
numbers of head of livestock sold through the market. (CX 4, pp. 7-8; TR, 
Vol. III, pp. 78-79, 96-98, 100-101) 

10. Respondent Cantwell had been working as an employee for respondent 
Wilson at the Wilson Livestock Market and for respondent Livestock since 
1970. Thereafter, and at all relevant times in connection with his employment 
by Livestock, respondent Cantwell had responsibilities relating to both the 
sales of livestock on a commission basis, and the purchases of livestock for 
Livestock’s customers from consignments to the auction yard. (TR, Vol. III, 
pp. 16-20, 119, 241-243) 

11. At the auction sales conducted at his market, Mr. Cantwell functioned 
as the manager, ringman and starter. As such, he had the ability to inspect 
the animals before they entered the ring, as well as the best vantage point to 
see the animals once they were in the ring. The buyers depended upon him 
to insure that they had an adequate opportunity to see the animals when they 
were in the ring. However, Mr. Cantwell bought on behalf of Livestock all of 
the cattle purchased by Livestock at the auction yard, by bidding from the 
ring, where he had an admitted advantage over other buyers. (TR, Vol II, pp. 
121-122; Vol. III, pp. 16-19, 40-41, 119-120, 241-243) 

12. Respondent Livestock was the only dealer or market agency for whom 
respondent Cantwell purchased livestock out of consignment at the Wilson 
Livestock Market. Prior to January, 1988, Mr. Cantwell did not charge 
Livestock any fee for his buying services, whereas he charged other buyers 
25¢/cwt for this service. Subsequent to January, 1988, Mr. Cantwell collected 
this fee from all buyers, including Livestock. (TR, Vol. III, pp. 125-126) 

13. Respondent Cantwell understood that respondent Wilson’s desire to 
lease the market to him was motivated by complainant’s position that 
respondent Wilson’s purchases from the consignments to his own market gave 
rise to a conflict of interest and could have been in violation of the Packers 
and Stockyards Act. (TR, Vol. III, pp. 20, 95-96, 102-103) 

14. After leasing the Wilson Livestock Market from respondent Wilson and 
registering as a market agency to sell livestock on commission, respondent 
Cantwell continued his employment with respondent Livestock. In connection 
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with this employment, respondent Cantwell continued to purchase livestock 
from consignment for respondents Wilson and Livestock, sorted the purchased 
cattle according to quality, kind, sex, breed, etc., arranged for transportation 
to ship the livestock from the auction yard and supervised other employees of 
respondent Livestock. For these services, respondents Livestock and Wilson 
paid respondent Cantwell a base salary, plus bonuses which were based on the 
profits of respondent Livestock. (TR, Vol. III, pp. 25-26, 31-32, 110, 241-243; 
CX 5; RLX 727,° pp. 20, 23-24) 

15. Respondent Cantwell’s wife, Marilyn Cantwell, became employed as a 
clerk with the Wilson Livestock Market in 1970. After her husband leased the 
facility from respondent Wilson, Marilyn Cantwell continued her employment 
at the market in the same capacity. Marilyn Cantwell was contemporaneously 
a salaried employee of respondent Livestock into the autumn of 1986. (TR, 
Vol III, pp. 104-105, 136-137; CX 5) 

16. From at least 1970 until July 1, 1987, respondent Wilson’s wife, Jeanne 
Wilson, served as office manager for Wilson Livestock Market and as the 
business partner of respondent Wilson in respondent Livestock. (TR, Vol. III, 
pp. 25, 36, 104-105, 137, 221, 241; CX 3, pp. 6-9; CX 4, CX 5) 

17. During all times material to the transactions alleged in the complaint, 
respondent Wilson’s son, Jack Wilson, was a salaried employee of respondent 
Cantwell, serving as auctioneer at the Wilson Livestock Market. (TR, Vol. I, 
p. 91; Vol. II, p. 122; CX 1) 

18. On or about July 11, 1984, Wilson Livestock Network, Inc. (Network), 
registered as a market agency to sell livestock on a commission basis subject 
to the Act. Network is not a party to these proceedings. It is not charged 
with any violation. During times material to the transactions alleged in the 
complaint, respondent Wilson served as President of Network, Jeanne Wilson 
served as Vice-President/Treasurer of Network, and respondent Cantwell was 
a stockholder of Network. Each received dividends from Network in 
connection with their ownership. Respondents Cantwell and Livestock were 
both creditors of Network during 1986. (CX 1, CX 5; TR, Vol. I, pp. 89-98; 
Vol. III, pp. 219-220) 

19. Until some time in 1987, office space and utilities were shared by 
respondent Cantwell, doing business as Wilson Livestock Market, respondent 
Livestock, and Wilson Livestock Network, Inc. During this period, employees 


‘The receipt of this document into the record is noted at TR, Vol. IV, p. 159. 
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of one firm carried out responsibilities for another firm when the need arose. 
(TR, Vol. I, pp. 94-95; Vol. III, pp. 101, 107) 

20. Livestock, through Mr. Wilson, was an owner as that term is defined 
at 7 U.S.C.A. § 201(a) of the Wilson Livestock Market stockyard. Mr. 
Cantwell was also an owner, under the same definition, of the auction 
stockyard. (Findings 1-19) 

21. An example of the method of business pursued by respondents is 
demonstrated in the following transactions: On September 6, 1986, a 
consignor (Mr. Ogle) sold a heifer (tag #1171) at Mr. Cantwell’s auction for 
$52.50/cwt totalling $220.50. The price Mr. Ogle received was reduced $5.00, 
which was the sales commission Mr. Cantwell collected for the market’s 
services. This heifer was one of five animals bought by respondent Livestock 
on that date at Mr. Cantwell’s market. Mr. Cantwell invoiced Livestock 
$220.50 for heifer #1171. (CX 12, pp. 8, 19; RLX 205, p. 9) This animal was 
one of a group of 28 animals purchased by Livestock at Mr. Cantwell’s market 
and at other markets located in Tennessee, North Carolina and Virginia on 
September 5 and 6, 1986. (CX 12, pp 19-24) This group of animals was 
included in a herd of 103 sold on September 8, 1986, to Franz Betshant of 
Ashland, Kansas, at weights which had been recorded on their purchase by 
Livestock two to three days prior to this sale. Livestock, in part, calculated 
its costs by adding 1¢ per pound on all purchases it made, except those 
completed at Mr. Cantwell’s market. (CX 12, p. 18; RLX 205, p. 8) 
Livestock’s sales price to Mr. Betshant of $63.90/cwt included Livestock’s 
profit mark-up of $1.52/cwt, its estimated labor costs or vaccinations, delivery 
costs, health certificate costs, and insurance costs. This sales price did not 
include any sales commissions. (CX 12, pp. 11, 18; RLX 205, p. 1; TR, Vol. 
IV, pp. 123-129) 

22. During the period from September 6, 1986, through February 28, 1987, 
as more fully set forth as follows, respondent Cantwell, in the name of 
respondent Livestock, purchased livestock which had been consigned to 
respondent Cantwell for sale on a commission basis. (CX 6-10; Tr, Vol. I, pp. 
110-116, 123) 
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No. 
Calves 
Total Total Purchased 
Number Number In Name Of Percent 
Sale Of Head Of Calves Respondent of 
Date Consigned Consigned Livestock Calves 


9/6/86 518 410 231 56% 
9/13/86 417 345 183 53% 
9/20/86 535 439 294 67% 
9/27/86 402 311 194 62% 
10/4/86 409 310 164 53% 
10/18/86 691 572 291 51% 
10/25/86 366 304 168 55% 
11/1/86 654 558 372 67% 
11/8/86 575 462 312 68% 
11/22/86 467 397 273 69% 
12/20/86 245 207 139 67% 
1/3/87 365 288 179 62% 
1/17/87 211 165 82 50% 
2/14/87 303 226 110 49% 
2/21/87 171 114 53 46% 
2/28/87 188 106 39 37% 


23. During all times relevant to this proceeding, respondent Cantwell was 
familiar with respondent Livestock’s regular customers and with the type of 
livestock ordinarily purchased by those customers. Respondent Cantwell was 
also in daily contact with respondent Wilson concerning the types, weights and 
prices of livestock desired by the customers of respondent Livestock. 
Respondent Cantwell normally made notes from the information respondent 
Wilson gave him and would bring these notes into the ring with him when 
purchasing livestock from the consignments to the Wilson Livestock Market. 
(TR, Vol. III, pp. 111-117) 

24. Up until July 1, 1987, respondent Cantwell supervised respondent 
Livestock’s other employees in the yarding and sorting of the livestock which 
he had purchased from consignment in the name of respondent Livestock, as 
well as the livestock purchased from other locations, at the Livestock’s 
assembly facility. (TR, Vol. III, p. 120; RLX 727, pp. 20, 23-24) 
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25. Mr. Cantwell acted on Livestock’s behalf in filling orders for the 
purchase of livestock gathered by Mr. Wilson or by other Livestock 
employees. Some of these orders were solicited by Mr. Wilson, who 
bargained and negotiated prices. Indeed, the record displays Mr. Wilson’s 
diversion of cattle from one order buyer to another customer who had offered 
a higher price. This led to an immediate profit which Mr. Wilson split with 
the original buyer. (TR, Vol. IV, p. 84) These orders were transmitted from 
purchasers in various States, including Texas, Kansas and Illinois. Livestock 
shipped cattle to these purchasers, who claimed title upon delivery and 
weighing at the purchasers’ specific locations. Payments were made 
subsequent to delivery. One of these purchasers, a Texas animal researcher, 
Dr. Hutchinson, preferred to purchase calves from Livestock’s geographic area 
as he knew he’d be shipped animals which would arrive in Texas in need of 
veterinary care. Respondent Livestock stood the risk of loss of shipments to 
its customers. (TR, Vol. III, pp. 175-176, 178, 195; Vol. IV, pp. 53-54, 67-68, 
78, 84, 89) 

26. Respondent Wilson, in calculating the prices at which Livestock’s 
customers would be invoiced for their purchases, prepared adding machine 
tapes on which he separately added various mark-ups or increases to the 
actual cost at which he purchased the cattle. These increases included the 
following: 

(a) $1.00/cwt as the estimated cost of getting livestock to respondents’ 
assembly point in the majority of the cases in which the livestock had been 
purchased at locations other than Wilson’s Livestock Market. (RLX 196, pp. 
2-12; TR, Vol. IV, pp. 34-36, 103) 

(b) An estimated labor or veterinarian expense. (RLX 197, pp. 2, 24; 
TR, Vol. IV, pp. 100-103) 

(c) Anestimated insurance expense. (RLX 197, p. 1; TR, Vol. IV, pp. 
95-99, 166-167) 

(d) A $1.52 per cwt mark-up for profit in the majority of the record 
transactions. (RLX 197, p. 1; CX 12, pp. 11, 18; TR, Vol. I, p. 137, Vol. IV, 
pp. 93-94) 

(ec) At times, a separate $.50 per cwt mark-up for additional profit. 
(CX 13, p. 11; RLX 237, p. 3; TR, Vol. IV, pp. 139-142) 

27. The customers of respondents Wilson and Livestock were not provided 
with documentation showing the expenses incurred by respondents in 
connection with the livestock shipped to those customers. Nor were they 
otherwise made aware of these expenses or the amount of profit made by 
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respondents in connection with these transactions. (TR, Vol. IV, pp. 32-33, 
107) 

28. None of the records maintained by respondents Wilson and Livestock 
or their customers, showed an entry for a “commission” charge by those 
respondents. (CX 12, pp. 11-12; RLX 197, pp. 1-2; TR, Vol. I, p. 163, 172- 
174) 

29. During the course of the investigation which was conducted by the 
complainant and which led to the filing of the complaint in this proceeding, 
complainant’s investigators interviewed respondents Cantwell and Wilson, at 
which time the investigators discussed with said respondents their findings that 
respondents were speculating in consigned livestock. Respondents at no time 
stated that they were purchasing the livestock from consignment to fill orders 
on commission. Nor did respondents otherwise deny that they were 
speculating in consigned livestock. (TR, Vol. I, pp. 163, 172-174; RLX 727) 

30. Respondent Livestock, in the transactions more fully set forth below, 
purchased livestock for resale, rather than for slaughter, at the identified 
stockyards and issued checks in payment for such livestock on the designated 
dates: 


Date of 
Date of No. Respondent’s 
Sale eller Head Amount Payment Check 


9/11/86 Greeneville LS 49 $11,366.29 9/16/89 
Co., Inc. 


9/15/86 The Lee FarmsLS 8 2,121.62 9/18/86 
Market 


9/18/86 Greeneville LS 46 9,399.26 9/23/86 
Co., Inc. 


10/2/86 Western Carolina 81 20,786.19 10/7/86 
LS Mkt., Inc. 


10/8/86 Union Livestock 993.75 10/14/86 
Yards, Inc. 


10/9/86 Greeneville LS 39 8,683.00 10/14/86 
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Co., Inc. 


10/16/86 Greeneville LS 4,461.20 10/21/86 
Co., Inc. 


10/20/86 The Lee Farmers 11,183.42 10/23/86 
LS Market 


10/20/86 Rogersville LS 8,056.86 10/23/86 
Market 


10/23/86 Greeneville LS 3,115.15 10/27/86 
Co., Inc. 


10/27/86 The Lee Farmers 3,561.56 11/3/86 
LS Market 


10/27/86 Rogersville LS Mkt. 341.90 11/3/86 


10/28/86 Morristown Stock- 5,066.48 11/3/86 
yard, Inc. 


10/29/86 Union Livestock 96 22,863.43 11/3/86 
Yards, Inc. 


10/29/86 Jonesboro Live- 4,321.35 11/3/86 
stock Market 


10/30/86 Greeneville LS 10,272.36 11/3/86 
Co., Inc. 


11/4/86 Morristown Stock- 2,224.11 11/11/86 
yard, Inc. 


11/5/86 Jonesboro Live- 12 3,716.95 11/11/86 
stock Market 


11/5/86 Mountain Livestock 53 11,730.68 11/11/86 
Auction 
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11/6/86 Greeneville LS 17 3,370.77 11/11/86 
Co., Inc. 


11/6/86 Western Carolina 170 39,506.75 11/11/86 
LS Mkt., Inc. 


11/13/86 Greeneville LS 3,966.03 11/18/86 
Co., Inc. 


11/13/86 Western Carolina 35,801.88 11/17/86 
LS Mkt., Inc. 


11/20/86 Greeneville LS 7,592.40 11/25/86 
Co., Inc. 


11/20/86 Western Carolina 33,230.14 11/25/86 
LS Mkt., Inc. 


11/26/86 Jonesboro Live- 1,821.78 11/30/86 
stock Market 


12/4/86 Greeneville LS 8,655.03 12/9/86 
Co., Inc. 


12/11/86 Western Carolina 19,415.53 12/15/86 
LS Mkt., Inc. 


12/18/86 Western Carolina 105 26,208.32 12/22/86 
LS Mkt., Inc. 


(CX 18; TR, Vol. I, pp. 177-184; Vol. III, pp. 228-30) 

31. In connection with all of the livestock purchases set forth in Finding 30, 
the livestock were transported from the identified stockyards on either the day 
of sale or the day immediately following the sale. (TR, Vol. I, pp. 178-184) 

32. In connection with the livestock purchases set forth in Finding 30, 
respondent Wilson, or his employees or agents, personally purchased the 
livestock. (TR, Vol III, pp. 109-110, 121; Vol. IV, pp. 109-111) 

33. As of January 13, 1987, respondent Cantwell had outstanding checks 
drawn on his custodial account in the amount of $74,968.25 and expense items 
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due but unpaid from his custodial account in the amount of $773.41, and had 
to offset such checks and expense items a bank balance in his custodial 
account in the amount of $29,667.97 and proceeds receivable in the amount 
of $28,175.76. (CX 19; TR, Vol. I, pp. 194-215) As of January 13, 1987, 
Livestock owed Mr. Cantwell $29,790.64 for cattle purchased on January 10, 
1987. This amount was paid to Mr. Cantwell on January 15, 1987. (CX 19, 
p. 16) 

34. As of February 24, 1987, respondent Cantwell had outstanding checks 
drawn on his custodial account in the amount of $32,987.48 and expense items 
due but unpaid from his custodial account in the amount of $921.04 and had 
to offset such checks and expense items a bank balance in the amount of 
$25,018.32 and proceeds receivable in the amount of $1,554.96. (CX 20; TR, 
Vol. I, pp. 194-215) As of February 24, 1987, Livestock owed Mr. Cantwell 
$17,330.75 for cattle purchased on February 21, 1987. This total amount was 
paid to Mr. Cantwell in two installments on February 27, 1987, and on March 
2, 1987. (CX 20, p. 12) 


Violations of 9 C.F.R. § 201.56(c) & (d) 


These respondents, Livestock and Messrs. Wilson and Cantwell, devised 
and maintained a method of obtaining livestock from farmers and herdsmen, 
which method may have operated to the detriment of those individuals whose 
labor produces an important protein source necessary for human nutrition. 

The Congress has determined that those who benefit society in this most 
significant manner are entitled to the protection of a uniform marketing 
system. Accordingly, the Department of Agriculture has been authorized by 
the Act, at 7 U.S.C.A. § 228, to formulate those specific regulations which will 
obtain that end. Among those regulations published by the Department in 
furtherance of this purpose is that which prohibits purchases by market 
agencies from livestock consignments for speculative purposes and, likewise, 
purchases by key employees of those market agencies from livestock 
consignments to fill orders or for speculative purposes. While these 
regulations have been considered as interpretative, advisory rules, Farrow v. 
U.S. Dep’t of Agriculture, 760 F.2d 211 (8th Cir. 1985), U.S. v. Donahue Bros., 
Inc., 59 F.2d 1019 (8th Cir. 1932), the legislative character of the regulations 
is assessed on a case-by-case basis. Robert F. Johnson, P&S 6677, 47 Agric. 


69 C.F.R. §§ 201.56(c), (d). 
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Dec. [436 (1988)]; Central Coast Meats, Inc., 33 Agric. Dec. 117, 135-136 
(1974) [, rev’d, 1325 (9th Cir. 1976) (2-1 decision)]. 

In this particular matter, respondent Cantwell operated within two 
conflicting spheres which surely divided his loyalties in many livestock 
transactions. In one sphere, as the operator of a market agency, he was 
committed to take such steps as were appropriate to obtain the highest price 
for animals consigned to his market. In the other sphere, as an employee of 
Livestock, he placed himself in such a position as to perform valuable buying 
services for Livestock, which would have benefited from transactions at the 
lowest price. In the first sphere, Mr. Cantwell was paid a sales commission. 
In the second, Mr. Cantwell’s remuneration was derived from his salaried 
paycheck and profit-sharing plan with Livestock.’ The record clearly 
demonstrates that neither Livestock nor Mr. Wilson paid any sales commission 
to Mr. Cantwell (Finding 21) for his special efforts. 

The record also clearly demonstrates that as cattle consigned to Mr. 
Cantwell moved into the possession of Livestock, they entered an arena 
already structured with purchase orders, surrounded with speculation. 

The record does not display any evidence which could lead to the 
conclusion that Livestock acted as the agent of the buyers to which it shipped 
cattle gathered in its operations. Further, the record does not display any 
evidence that Livestock received a buyers’ sales commission. In these 
circumstances, it is appropriate to turn to the precedent offered in Sterling 
Colorado Beef Company, P&S No. 5201, 39 Agric. Dec. 184 (1980), appeal 
dismissed, No. 80-1293 (10th Cir. 1980) (unpublished), in which the Judicial 
Officer wrote at 214: 


"Under the Act, a person who is engaged in the business of buying 
or selling livestock for others is either a market agency or a dealer -- 
a market agency if he charges a commission; a dealer if he does not." 


This was also a prime facet of C. J. Edzards, P&S No. 5428, 37 Agric. Dec., 
1880, 1886 (1978) and Tommy J. Hines and Bobby T. Tindel, P&S No. 4959, 
35 Agric. Dec. 113, 117 (1976). See also Jeffrey C. Ferguson, P&S 6826, slip 
opinion at 17, 18 (March 1, 1989). 


"The record reveals that Mr. Cantwell charged others 25¢/cwt for buying services performed 
by him for those others. (Finding 12) The record also reveals that Livestock’s costs were 1¢/cwt 
less for purchases at Mr. Cantwell’s market than at competing markets. (Finding 21) 
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Livestock’s method of business was fruitful because Mr. Wilson had 
developed knowledge of the identities of buyers who might purchase the 
product he could offer them.’ He contacted these prospective buyers and 
negotiated prices and terms suitable to both parties. Livestock’s profits were 
based on sales of cattle at the highest possible prices. (Findings 25, 26) 
Indeed, the record discloses an instance of a diversion of a cattle shipment 
from one buyer to another, because the diversion resulted in a greater profit 
than could have been accomplished upon the delivery of the ordered cattle to 
the original buyer.’ 

In these circumstances, Livestock and its employee Mr. Cantwell, under 
the direction and management of Mr. Wilson, was acting as a dealer, shipping 
stock to Livestock’s customers both on order’® and, on speculation. 

The record easily permits a classification of Livestock’s business as being 
speculative, [based in part on] the fact that Livestock bore the risk of loss of 
the animals which were its inventory. All cattle shipped by Livestock, with but 
one experimental rail attempt, were transported by trucks. Cattle shipped on 
trucks were not furnished water or feed during the delivery process. These 
trucks traveled great distances, and required, in some instances, twenty-four 
hours to reach destinations more than a thousand miles from Livestock’s 
loading docks.’ All of these animals were subjected to physical duress 


during shipments’ with the result that some perished.” The testimony 
indicated that the death losses varied from 1 to 15%. (TR, Vol. IV, p. 55) 
A Texas buyer revealed the speculative nature of Livestock’s business in the 
following testimony: 


*See testimony offered by Messrs. O’Brien, Miller, Wessle. (TR, Vol. III, p. 165; Vol. IV, 
pp. 65, 86) 


°TR, Vol. IV, p. 84. 


The testimony of one customer indicated that the buyer mailed a signed check to Livestock 
prior to delivery of the purchased cattle. This check lacked only the dollar amount to be paid 
to Livestock. Mr. Wilson inserted these figures upon completion of the gathering process. (TR, 
Vol. IV, p. 53) 


"For example, see TR, Vol. IV, pp. 55, 79-80. 
The vernacular term "stressed" is often applied to these conditions. 


Animals which do not survive are said to have "wrecked." 
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. .. We do not feel like we own them until they walk off the truck in 
the panhandle. Anything that happens to them on the truck between 
point of origin and the panhandle would be the livestock buyer’s 
problem.” 


The Department’s regulations at 9 C.F.R. § 201.56(c)"° prohibited a 
market agency,'° which was a function performed by Mr. Cantwell, or any 
firm in which Mr. Cantwell had a financial interest, or its owners, i.e., 
Livestock, from the purchase of livestock from consignments to the auction 
yard for speculative resale. Further, the Department’s regulations at 9 C.F.R. 
§ 201.56(d) prohibited a key employee, Mr. Cantwell, who acted at least as a 
ringman, from the purchase of livestock from consignments to Mr. Cantwell, 
for speculative resale or for the completion of orders on an agency basis. See: 
Mark V. Porter, P&S 6538, 47 Agric. Dec. [656 (1988)]; Doug Welch, P&S 
6537, 45 Agric. Dec. 1932, 1949-50, (September 25, 1986); Blackfoot Livestock 
Commission Co., P&S 6107, 45 Agric. Dec. 540, 610-11 (March 7, 1986), aff'd, 
810 F.2d 916 (9th Cir. 1987). 


Violations of 7 U.S.C.A. § 228b and 
9 C.F.R. § 201.43 


The evidence supporting Finding 30 leads to the conclusion that Livestock’s 
checks for the payment of its cattle purchases at stockyards other than Mr. 
Cantwell’s were issued three’’ to six calendar days subsequent to the dates 
on which Livestock made those purchases. This practice was contrary to the 
Act and Regulations. Livestock took possession of cattle on the day they were 


“TR, Vol. III, p. 181. Livestock is the buyer to which the witness was referring. 


‘Both counsel cite 9 C.F.R. § 201.56(c) in the following language: "No market agency 
engaged in selling and buying livestock..." The two underlined words are not found in published 
texts of 9 C.F.R. § 201.56(c) (1988), (1987) or (1986). 


7 U.S.CA. § 201(c). 


"Finding 30 identifies 29 different auction dates at which Livestock purchased cattle. Finding 
30 also reveals that checks were issued four days or more subsequent to 26 of these auction 
dates. 
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purchased.’* These cattle were purchased for resale purposes, rather than 
for slaughter. Livestock was thus required to issue payment checks within one 
day following these purchases. 

It appears that respondents’ counsel argues that Livestock should be 
permitted to transfer to its sellers, the same risk of loss which Livestock had 
assumed on shipments to its buyers. However, the Congress did not intend, 
in the enactment of the 1976 amendments to the Act, that farmers and 
ranchers be placed under this burden. Counsel’s argument is hence rejected, 
for precedent requires a literal reading of the Act expressed at 7 U.S.C.A. § 
228b(a) and the regulation at 9 C.F.R. § 201.43(a). Great American Veal, Inc., 
P&S 5998, slip opinion at 34, 38 (January 19, 1989) (livestock purchased for 
slaughter - delayed payment a violation of 7 U.S.C.A. § 228b); Beef Nebraska, 
Inc., 44 Agric. Dec. 2786 (1985), aff'd, 807 F.2d 712 (8th Cir. 1986) (livestock 
purchased for slaughter - delayed payment a violation of 7 U.S.C.A. § 228b); 
Edward Tiemann, P&S No. 6780, slip opinion at 9 (October 20, 1988) (dealer’s 
failure to timely pay for livestock purchased for resale violative of 7 U.S.C.A. 
§ 228b); Mark V. Porter, P&S No. 6538, id. (dealer’s failure to timely pay for 
livestock purchased for resale violative of 7 U.S.C.A. § 228b); Richard N. 
Garver, P&S No. 6449, 45 Agric. Dec. 1090 (1986), aff'd, 846 F.2d 1029 (6th 
Cir.), cert. denied, 109 S.Ct. 63 (1988) (dealer’s failure to timely pay for 
livestock purchased for resale violative of 7 U.S.C.A. § 228b). 


Violations of 9 C.F.R. § 201.42 


Mr. Cantwell’s method of doing business is further alleged to have violated 
the Department’s regulations which require that market agencies maintain and 
properly use the bank accounts which must be maintained, separate and 
distinct from any other accounts, for the processing of the markets’ livestock 
transactions. This was the so-called "trust" account, which Mr. Cantwell used 
to collect and disburse payments. Finding 6 establishes that Mr. Cantwell was 
properly classified as the operator of the auction yard, i.e., a market agency. 
Finding 20 establishes that Livestock was properly classified as an owner of 
that agency, as was Mr. Cantwell. The regulation, 9 C.F.R. § 201.42(c), 
required that Mr. Cantwell deposit into this trust account, prior to the close 
of the day, following an auction date, an amount equal to all collected 


'8Respondents’ Reply Brief, filed November 7, 1988, p. 9, admits that all cattle purchased 
were shipped to Mr. Wilson’s gathering site. 
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proceeds of the sale, plus an amount equal to all receivables created upon 
sales to the market agency itself, or to any owner or employee of the market 
agency, or to any buyer to whom the market agency had extended credit. 
Findings 33 and 34 reveal that financial analyses were prepared of the 
auction sales Mr. Cantwell had conducted on January 10, 1987, and on 
February 21, 1987. These analyses show that Mr. Cantwell had not deposited 
into the trust account, sums equivalent to those which were due from 
Livestock on purchases it had made at those sales within three calendar days 
following those sale dates. Indeed, Livestock’s payments for the purchases on 
these dates were tendered to Mr. Cantwell no sooner than 5 calendar days 
subsequent to these sale dates. This failure to collect promptly from Livestock 
resulted in an imbalance and a deficit in the trust account on the two tested 
dates. Mr. Cantwell, had he so desired, could have used his own funds to 
cover Livestock’s failure to promptly pay for its purchases. Nevertheless, 
Mr. Cantwell did not make the required deposits, which exposed his 
consignors to the risk of non-payment. Mr. Cantwell regularly bought, by 
bidding from his auction ring as an employee of Livestock, a substantial 
portion of all cattle offered on that market. (Findings 11, 22) He had an 
obligation to provide the trust account with the capital required to assure 


compliance with the regulation and so, to insure payments to the cattle 
growers.” 

This conclusion is supported by the precedent expressed in Finger Lakes 
Livestock Exchange, Inc., P&S 6793, 48 Agric. Dec. __, slip opinion at 12 
(March 14, 1989), and cases cited therein. 


Violations of 7 U.S.C.A. § 213(a) 


These respondents are generally alleged to have engaged in unfair or 
deceptive practices in the marketing of livestock, an activity prohibited by the 
Act. Messrs. Cantwell and Wilson, and Livestock, are alleged to have unfairly 
bought and sold cattle for speculative purposes. (Paragraph II of the 
complaint) Mr. Wilson and Livestock are alleged to have unfairly avoided the 
prompt payment for cattle purchased by Livestock. (Paragraph III of the 


°9 C.F.R. § 201.42(c)(2)(iii) identifies a class of persons whose purchases must be covered 
within one day. These include the market itself and any of its owners, officers and employees, 
as well as any buyer to whom the market extended credit. The regulation does not specify that 
the market’s credit be related only to the cattle purchases by these persons, in order for a person 
to so be classified. 
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Complaint) And, Mr. Cantwell is alleged to have unfairly maintained the 
shippers trust fund account. (Paragraph IV) The specific practices have been 
described and these allegations have been established with the resultant 
conclusion that these respondents have also violated the Act.” 

The section of the Act violated by these respondents was written in 1921, 
by a Congress” intent on curbing anti-trust practices in the livestock and 
meat industries. The section herein applied was included in H.R. 6320 which 
was reported to the House of Representatives by Representative Haugen of 
Iowa,” the Chairman of the Committee of Agriculture. Mr. Haugen 
advised: 


".. . the bill reported herein places the jurisdiction over both the 
packers and stockyards in the Secretary of Agriculture. It has been 
worked out with great care and painstaking, with a view of providing 
a constructive measure that would properly safeguard the interest of 
the public and all elements of the industry from the producer to the 
consumer without destroying any unit of it. 


A careful study of the bill, will, I am sure, convince one that it, and 
existing laws, give the Secretary of Agriculture complete inquisitorial, 
[visitorial,] supervisory, and regulatory power over the packers, 
stockyards and all activities connected therewith; that it is a most 
comprehensive measure and extends farther than any previous law in 
the regulation of private business, in time of peace, except possibly the 
interstate commerce act. 


The Secretary of Agriculture is given jurisdiction over the packers, 
stockyards, commissionmen, traders, buyers, and sellers in the 
stockyard, thereby dispensing with the necessity of creating new 
commissions, bureaus, etc., duplicating existing machinery. He has the 
power, under this bill, to gather and compile information concerning, 


Section 312 of the Act, 7 U.S.C.A. § 213(a). 
"'The Bills of this statute were drafted by the 67th Congress. 
H.R. Rep. No. 77, 67 Cong., 1st Sess. 


"Ta at 2. 
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and to investigate from time to time the organizations conduct, 
practices, and management of the packers’ business and stockyards, 
including all transactions in and about such yards by all concerns or 
persons dealing at the yards. He has the power to require reports and 
answers, under oath, or otherwise, as often as he may deem necessary 
concerning all such matters. He has the power, by subpoena, under 
the provisions of the bill to conduct hearings, to require the production 
of books, papers, and documentary evidence and to require the 
attendance of witnesses. The Secretary is given the power, under the 
act making appropriation for the current year, to be thus applied, to 
gather and promulgate all such information, including that relating to 
the demand, supply, consumption, cost and price of, and the facts 
relating to the production, manufacture, storage, and distribution of 
livestock and livestock products. In this bill he is given the further 
power to prescribe the manner and form in which the packers, 
stockyards, and all other concerns operating in said yards, shall keep 
their books and accounts. He is given the power to prevent packers, 
stockyards, companies, and all persons dealing in the stockyards from 
engaging in unfair, unjustly discriminatory or deceptive practices or 
devices. He is given the power to regulate and prescribe the practices 
on the stockyards, to prevent abuses and award damages in redress of 
any unfair practices or abuses. He is given the power to regulate and 
prescribe all rates, fees, and charges for service in the stockyards, 
including the fees of commission men." 


Just as the introduction of this bill featured and highlighted the prospective 
delegation of authority to the Secretary to proscribe ". . . unfair, unjustly 
discriminatory or deceptive practices or devices", so too did the floor debate 
emphasize that the Secretary was to elucidate the scope and nature of acts 
and practices which would be considered unfair or deceptive. 

Mr. Haugen addressed the House, as follows, in part:” 


This bill proposes to give the Secretary of Agriculture complete 
inquisitorial, visitorial, supervisory, and regulatory power over the 
packers, stockyards, and all activities connected therewith. 


61 Cong. Rec. Pt. 2, H1799, 1800, 1801 (May 26, 1921) (statement of Rep. Haugen). 
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* * * 


In view of the fact that the Department of Agriculture now has, and 
has had for a long time, a large number of persons employed in the 
stockyards; that it has attained splendid results in correcting certain 
abuses and practices in the stockyards; and that, under existing laws, it 
has funds and power to gather, promulgate, and diffuse certain 
information by telegraph, mail, or otherwise, as, for instance, 
information relating to the demand, supply, consumption, cost, price, 
and distribution of live stock and other farm products, it seemed to the 
committee, after giving the matter further consideration, that in the 
interest of economy and expediency the Secretary should be given 
exclusive jurisdiction over the stockyards, as well as the packers, rather 
than to set up dual power and machinery. Hence, it is proposed that 
the additional power to be granted over the stockyards shall be vested 
in the Secretary of Agriculture instead of the Interstate Commerce 
Commission as was provided in the substitute. 


* * * 


Up to the time of unloading the live stock the Interstate Commerce 
Commission has jurisdiction over the shipment, distribution, and 
ownership of stock, refrigerator cars, and other equipment, and 
transportation rates, including belt lines and terminal roads. Hence, it 
is proposed that the Secretary’s jurisdiction shall begin where the 
Interstate Commerce Commission’s jurisdiction ends; or, in other 
words, the Interstate Commerce Commission is to continue its 
exclusive jurisdiction over transportation rates and compelling the 
carriers to furnish refrigerator and stock cars, and so forth, and the 
Secretary is to have exclusive jurisdiction over all transactions 
connected with the slaughtering and marketing of live stock and live- 
stock products in interstate commerce, subject, of course, to court 
review; to gather and compel information concerning and to investigate 
the organization, conduct, practices, and management of the packers 
and stockyards, including all transactions in or about the stockyards by 
all concerns or persons dealing on such yards. 


* * * 
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In answer to the gentleman’s question why the procedure adopted 
in the case of the packers is not also made applicable to the stockyards 
I may say that the method of procedure in the bill as to stockyards 
exactly follows the procedure now existing in the control by the 
Interstate Commerce Commission over the railroads, which is that the 
Secretary, after full hearing, makes an order as to what constitutes a 
reasonable rate, charge, or practice in connection with transactions on 
the stockyards. Disobedience of the order is punishable by money 
penalties and not by imprisonment. No appeal is given from the 
Secretary’s order, but the person guilty of the violation of the order can 
test its reasonableness in a prosecution for the penalty, or, instead, may 
apply to the courts for an injunction restraining the enforcement of the 
Secretary’s order. 


The reason the committee believed that this procedure was more 
appropriate in the case of the stockyards than in the case of the 
packers is that in the latter case the matters to be dealt with are great 
questions of combinations and monopolies and methods and practices 
of unfair competition, usually of great magnitude and country wide in 
their effect; whereas in the case of the stockyards the evils to be dealt 


with are a multiplicity of more or less minor matters, such as proper 
rates and charges for the care of cattle at the stockyard and for feed 
furnished to them and minor injustices against shippers and purchasers, 
which, if to be remedied effectively, must be dealt with promptly. 


Now, if I may proceed, let me indicate what the bill will do. 


The Secretary will be given the power to subpoena; to conduct 
hearings; to require the production of books, papers, and documentary 
evidence; to require the attendance of witnesses; to prevent packers 
and stockyards, and all persons dealing in the stockyards, from 
engaging in unfair, unjustly discriminatory, or deceptive practice or 
device; to regulate and prescribe the practices on the stockyards; to 
prevent abuse; to award damages in redress of any unfair practice or 
abuse; to regulate and prescribe all rates, fees, and charges for services 
in stockyards, including the fees of commission men, yardage, feeding, 
watering, weighing, and handling live stock. The bill provides 
specifically for cooperation in the marketing of live stock through 
cooperative associations in the stockyards by permitting them to return 
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to their members on a patronage basis their excess earnings on live 
stock handled, subject to regulations by the Secretary. 


It gives the Secretary complete inquisitorial, visitorial, supervisory, 
and regulatory power over the packers, stockyards, and all activities 
connected therewith. 


Another member of the reporting committee spoke as follows:” 


The bill now reported gives the Secretary of Agriculture supervisory 
and regulatory powers over all packers who do an interstate-commerce 
business, and that, of course, means practically all packers in the 
country; and the same powers over stockyards, commission men, 
traders, buyers, and sellers in the stockyards. He has power to inquire 
into practices and management; he can require reports under oath 
whenever he thinks necessary and subpoena witnesses and conduct 
hearings. He can inquire into and publish facts concerning supply, 
demand, costs, and prices. He can prescribe uniform bookkeeping, and 
by order he can prevent unfair, discriminatory, or deceptive practices. 


The bill is sufficiently broad so that, if vigorously administered, the 
Secretary can prevent combination among packers and can compel 
them and all others connected with the industry to do business in a 
lawful and proper way. 


The House was apprised:” 


Industry is progressive. The methods of industry and of 
manufacture and distribution change from day to day, and no positive 
iron-clad rule of law can be written upon the statute books which will 
keep pace with the progress of industry. So we have not sought to 
write into this bill arbitrary and iron-clad rules of law. We have rather 
chosen to lay down certain more or less definite rules, rules which are 
sufficiently flexible to enable the administrative authority to keep pace 


2561 Cong. Rec. Pt. 2 H1868 (May 27, 1921) (statement of Rep. Voight). 


61 Cong. Rec. Pt. 2 H1887 (May 27, 1921) (statement of Rep. Anderson). 
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with the changes of methods in distribution and manufacture and in 
industry in the country. Do the gentlemen who oppose this legislation 
object to prohibiting unfair practices and devices in commerce? Do 
they desire that the business of the country, or any of it, shall continue 
to use unfair methods or devices in commerce? Do they object to 
prohibiting discriminations against localities or against persons of this 
potentially and actually powerful industry? 


Do they object to prohibiting these industries from conspiring or 
agreeing with each other to monopolize the food industry of the 
country? No. I do not think that they object to that, although the 
position that they take would seem to indicate that they do. If we are 
going to have any sort of supervision of this industry we must set up 
some agency which can acquire the necessary technical and practical 
information in regard to the operation of the industry and the 
manufacture and distribution of the products involved, so that that 
agency can deal with the offenses committed on the basis of the actual 
knowledge gained over a considerable period of time. 


* * * 


If we are compelled in every instance of the violation of this act to 
educate the court in the technical manufacturing processes and the 
technical distribution processes of the great packers of the country, or 
of the stockyards, we shall never get anywhere. We have got to set up 
some sort of agency which, through an accumulation of experience, and 
after hearings and investigation and inquiry, can acquire the technical 
knowledge as to the operation of the industry necessary to enable that 
agency to act in a practical and sound manner. And, so we have 
sought to set up in this bill an agency which can, through a close 
contact with the industry and from inquiry and investigation and 
through hearing of complaints, acquire the information that will enable 
it to deal with the industry upon a sound and practical basis. 


If anyone will take the pains to read that report from end to end, 
he will be interested in some things. The Secretary, who has 
supervision of the regulation, has the right to decide what is reasonable 
or unreasonable, or what he thinks will be in restraint of trade, or what 
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he thinks will raise or lower prices, and he has the right to make orders 
which are equivalent to an injunction. 


The rationale of the House in this bill was emphasized by Representative 
Voight, who stated:”” 


In conclusion I want to say I am not particularly concerned over the 
fact that these packers make large profits. If they are good business 
men and manage their businesses properly, I want them to have a 
profit, but I want them to do business on the square. I want them so 
regulated that they are going to do business on the same basis that 
every other man in the same industry does. 


The Congress’ intent that the packing industry be operated ". . . on the 
square . . ." is a goal also desired for the stockyard business, for the Congress 
directed the Department of Agriculture to write such regulations as would 
assure fair dealings. 

Those who operate in this business have been found to violate the statute 
and regulations in a variety of circumstances. In Farrow v. U.S. Dep’t of 
Agriculture, id., the court advanced the conclusion that these petitioners’ 
purchasing practices at a cattle auction violated the Act. The opinion, in part 
(at 214-15), was: 


We agree with the JO that a practice which is likely to reduce 
competition and prices paid to farmers for cattle can be found an 
unfair practice under the Act, and be a predicate for a cease and desist 
order. We conclude that this is so even in the absence of evidence that 
the participants made their agreement for the purpose of reducing 
prices to farmers or that it had that result. 


Seven U.S.C. § 213(a) and 7 U.S.C. § 192(a), which deals with the 
behavior of packers and poultry dealers and handlers, authorize the 
Secretary of Agriculture to regulate anticompetitive trade practices in 
the livestock and meat industry in accord with “the basic antitrust 
blueprint of the Sherman Act and other pre-existing anti-trust 
legislation such as the Clayton Act and the Fair Trade Commission 


See Ftn. 25. 
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Act." DeJong Packing Co. v. U.S. Dept. of Agriculture, 618 F.2d 1329, 
1335 n. 7 (9th Cir. 1980). 


These provisions have been liberally construed so as to give effect 
to the remedial purposes of the Packers and Stockyards Act. See, e.g., 
Central Coast Meats v. U.S. Dept. of Agriculture, 541 F.2d 1325, 1328 
(9th Cir. 1976) (Goodwin, J., dissenting); Armour and Company v. 
United States, 402 F.2d 712, 722 (7th Cir. 1968); Swift & Company v. 
United States, 393 F.2d 247, 253 (7th Cir. 1968). This reading is 
consistent with this court’s observation in Rice v. Wilcox, 630 F.2d 586 
(8th Cir. 1980), that the Packers and Stockyards Act "should be broadly 
construed to give the Secretary of Agriculture the authority to deal with 
any practices that inhibit the fair trading of livestock by stockyards, 
market agencies, and dealers." Jd. at 590. See also Bruhn’s Freezer 
Meats v. United States Dept. of Agr., 438 F.2d 1332 (8th Cir. 1971). 


A practice is "unfair" under § 213(a) if it injures or is likely to injure 
competition. DeJong Packing, 618 F.2d at 1336-37, and cases cited 
therein. The JO concluded that petitioners’ agreement to combine in 
bidding on pound cows injured or was likely to injure competition for 
pound cows at the Algona market. 


Other practices which have been found to violate the Act and the 
regulations include those pursued by the respondents in this case. Precedent 
exists to condemn respondents’ purchases on speculation.“ In Blackfoot 
Livestock Comm’n Co. v. U.S. Dep’t of Agriculture, 810 F.2d 916 (9th Cir. 
1987),” the court wrote, at 921: 


Speculative purchases by a registered auction are prohibited, but 
purchases may be made to support the market and ensure that 
consignors get a fair price. 9 C.F.R. § 201.57(a) (1982). The record 
indicates that Blackfoot repeatedly engaged in transactions in which its 


Prohibited at 9 C.F.R. § 201.56 (1988), (1987), (1986) and at 9 C.F.R. § 201.57 (1973). 


**Respondents’ counsel contends that this case does not constitute precedent. However, the 
regulation prohibiting speculation had been promulgated as of the dates specified in the 
complaint. 
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officers had located buyers, frequently at a higher price, before 
purchasing the cattle. These transactions directly violated the 
regulations. See In re Smithfield Livestock Market, 36 Agric. Dec. 1546, 
1562-67 (1977). There was substantial evidence to support the JO’s 
conclusion that Blackfoot had made speculative livestock purchases. 


The failure to timely pay for livestock purchases, as existed in respondents’ 
business practices, has been determined to be violative of Section 312(a) of 
the Act.” In Bowman vy. U.S., 363 F.2d 81, 85 (Sth Cir. 1966), the court 
considered the remedial character of the Act, liberally construed congress’ 
intent and concluded: "Failure to pay would be a proscribed deceptive practice 
under § 213(a)". . 2 (emphasis added). And, in Van Wyk v. Bergland, 570 
F.2d 701 (8th Cir. 1978), the court wrote, in sustaining a conclusion of 
violation of Section 312(a): 


Timely payment in a livestock purchase prevents the seller from being 
forced, in effect, to finance the transaction. By insuring that the seller 
will receive the fair market value of his livestock, undiminished by the 
cost of financing the sale, the requirement that a purchaser make 
timely payment fulfills the purpose of the Act. Id., 704. 


Interpretations of the Act which characterize failures to maintain™ 
custodial accounts, as being unfair trade practices are expressed in the 
following cases: Blackfoot Livestock Comm’n Co. v. U.S. Dep’t of Agriculture, 
id.; Hyatt v. United States, 276 F.2d 308 (10th Cir. 1960); Daniels v. United 
States, 242 F.2d 39 (7th Cir. 1957), cert. denied, 354 U.S. 939 (1957); Finger 
Lakes Livestock Exchange, Inc., P&S 6793, id.; Hugh B. Powell, 41 Agric. Dec. 
1354 (1982); Jerome G. Roseth, P&S 5650, 39 Agric. Dec. 28 (1980), aff'd, 636 
F.2d 1224 (8th Cir. 1980); and James J. Miller, P&S 4700, 33 Agric. Dec. 53 
(1974), aff'd per curiam, 498 F.2d 1088 (Sth Cir. 1974). 


Prohibited by 7 U.S.C.A. § 228b and 9 C.F.R. § 201.43. 
Section 312(a) of the Act. 


Prohibited at 9 C.F.R. § 201.42. 
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Therefore, the business practices of respondents prohibited by the 
Department’s regulations are also found to have violated the Act at 7 
US.CA. § [213](a). 


Alter Ego Theories and Sanctions 


The complaint alleges that Mr. Wilson was the alter ego of Livestock. This 
unnatural possibility must be taken as but a typographical inversion, for the 
proof establishes that the corporation, Livestock, was used by Mr. Wilson as 
but an extension of his own person. 

The purchase and sale of Livestock was a business which was both 
intensely competitive and uniquely dependent upon the integrity of both sellers 
and buyers. This business was conducted between Mr. Wilson’s Livestock, 
located in Tennessee and buyers located in diverse western states, hundreds 
of miles from the gathering site. These buyers had developed a trust of Mr. 
Wilson and depended upon his unquestioned integrity. For example, one 
buyer testified: "Our experience has been that, basically, he’s the man I 
described who stands behind his word." (TR, Vol. III, p. 85) This integrity 
and mutual trust led to the growth of Livestock and the profits which 
Livestock obtained. (RLX 744) 

The record as a whole reveals that the corporation could not exist without 
the personal involvement of Mr. Wilson. It is therefore appropriate to 
conclude that the corporate respondent was the alter ego of the individual 
respondent, for all of the transactions were those of the corporate respondent, 
directed by the individual respondent. 

The establishment of Livestock as the alter ego of Mr. Wilson, is a question 
of fact. Wolfe v. United States, 798 F.2d 1241, 1243 n. 2 (9th Cir. 1986): 


Although a corporation and its shareholders are deemed separate 
entities for most purposes, the corporate form may be disregarded in 
the interests of justice where it is used to defeat an overriding public 
policy. Bangor Punta Operations, Inc. v. Bangor & Aroostock Railroad 
Co., 417 U.S. 703, 713, 94 S. Ct. 2578, 2584. 


Additional clarification of this principle was expressed in McKenney v. 
Gannett Co., 817 F.2d 659, 666 (10th Cir. 1987): 


The alter ego theory has been adopted by courts in those cases 
where the idea of separate corporate status has been used to work an 
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injustice . . . Piercing the corporate veil through the alter ego doctrine 
is an equitable remedy. 


Accordingly, the order entered herein will be equally applicable to both the 
corporate and individual respondents. Sebastopol Meat Co. v. Secretary of 
Agriculture, 440 F.2d 983, 984-86 (9th Cir. 1971); Great American Veal, Inc., 
id., slip op. at 24-25 (January 19, 1989). 

Mr. Wilson, and his employee, Mr. Cantwell operated a re-sale business 
which bought more than $16,000,000 of cattle annually. (RLX 744) They sold 
these animals at a profit which was enhanced by Mr. Cantwell’s ability to 
channel animals to Livestock. However, this process deprived the farmers, 
who by congressional intent, were to receive prices struck by full and complete 
bargaining. The imperfections of respondents’ practices which adversely 
settled upon the producers were discernible from the transactions described 
at Finding 21, which reveals that a farmer’s sales price was reduced by at least 
the $1.52/cwt profit that Livestock, directed by respondent Wilson, through 
the employment of respondent Cantwell, obtained on a re-sale. 

Therefore, sanctions will be imposed in accordance with 7 U.S.C.A. §§ 
213(a), (b)*; Spencer Livestock Comm’n Co. v. Dep’t of Agriculture, 841 F.2d 
1451 (9th Cir. 1988). 

Livestock’s financial statistics reveal that Livestock’s net, after taxes, profit 
for calendar year 1986 exceeded $32,000 and $57,000 for 1987. (RLX 744) 
These sums are more than adequate to permit respondents to pay the civil 
penalty of $20,000 and thereafter to continue in business. This penalty is 
appropriate in view of respondents’ multi-million-dollar-a-year business which 
in part, seriously impaired the opportunities of farmers to enjoy the fruits of 
their labors (RLX 744 and Finding 21) and comports with the requirements 
of Bosma v. Dep’t of Agriculture, 754 F.2d 804 (9th Cir. 1984). 

The authority to issue an order requiring prospective compliance with the 
Act and regulations has been often voiced: George W. Saylor, P&S 5753, 44 
Agric. Dec. 2238, 2664 (September 1985); Larry W. Peterman, P&S 5979, 42 
Agric. Dec. 1848, 1869-1870 (December 1983), aff'd, 770 F.2d 888 (10th Cir. 
1985). Since the respondents’ business activities have violated the Act and 


"Willfulness," as described in Parchman v. U.S. Dep’t of Agriculture, 852 F.2d 858 (6th Cir. 
1988), is not an issue in this case as the sanction sought and imposed does not restrict any 
license granted by the Department to respondents. 





418 PACKERS AND STOCKYARDS ACT 


regulations, orders will be issued to assure that they do not do so in the 
future. 


Conclusions 


The evidence which was offered and received in this case clearly and 
convincingly establishes proof of the essential allegations against Messrs. 
Wilson and Cantwell and Livestock. This proof leads to the conclusion that 
Livestock may be considered the alter ego of Mr. Wilson and that these 
respondents, with Mr. Cantwell, engaged in the speculative purchase and sale 
of livestock, in commerce, which had been consigned to Mr. Cantwell’s posted 
market. The proof also permits the conclusion that Livestock, which was, with 
Mr. Cantwell, an owner, pursuant to the definition of such at 7 U.S.C.A. 
201(a), of the auction yard, failed to promptly pay for its livestock purchases, 
and the further conclusion that Mr. Cantwell failed to maintain the market’s 
custodial account. 

These practices are concluded to have been violative of the Act as 
expressed at 7 U.S.C.A. §§ 213(a), 228b and the Department’s regulations as 
expressed at 9 C.F.R. §§ 201.42, 201.43, 201.56. 


Accordingly, based upon the evidence of record, the findings herein, the 
briefs and arguments of counsel, and conclusions herein, the following order 
is entered. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The respondents are charged in the complaint with purchasing livestock 
out of consignment for speculative resale; failing to pay, when due, for 
livestock; and failing to maintain and use properly the Custodial Account for 
Shippers’ Proceeds. Complainant has proven each of these charges by more 
than a preponderance of the evidence, which is all that is required.” 

The only issue on appeal is whether the cease and desist portion of the 
ALJ’s sanction is sufficiently specific to be enforceable under 7 U.S.C. § 216. 
The complainant’s appeal (May 30, 1989) strenuously and persuasively argues 


“See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n.S (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); Jn re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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that it is not. Complainant seeks a cease and desist order fashioned to relate 
directly to the violations alleged and proven; and to the violations ultimately 
found by the ALJ to be violations under the pertinent statutes. 

Respondents (apparently) do not oppose a more specific cease and desist 
order. Respondents rather view complainant’s appeal as a controversy 
between the ALJ and complainant, as demonstrated when respondents’ 
counsel states on appeal, as follows (Respondents’ Response to Complainant’s 
Appeal Petition at 7 (July 25, 1989): 


It is not the intention of the respondents to become a third party to 
the issue being argued between counsel for the complainant and the 
Judge which the latter has sought to withdraw from in his second 
notice to counsel that the matter is no longer before him. 


This is not to say that respondents deem the issue closed, however. 
In the next two pages of respondents’ response (id. at 8-9), respondents 


recap the issues and set forth the findings of the ALJ in the Initial Decision. 
However, there is no discernible argument attacking the complainant’s 


position. Rather, the respondents merely incorporate by reference all previous 
respondents’ filings as part of the record on appeal. Since respondents have 
not stated a position in opposition to complainant’s appeal, no purpose would 
be served in rehashing these documents. 

Just prior to this part of respondents’ response, respondents also 
incorporate by reference the respondents’ earlier filing in reply to 
complainant’s petition for reargument before the ALJ, as follows (id. at 6): 


Adoption of Reply to Petition for Reargument 


Under the prevailing circumstances counsel for respondents hereby 
adopts his reply to petition for reargument as filed with the Hearing 
Clerk on June [5], 1989 as his Response to Appeal Petition of 
complainant as filed with the Hearing Clerk. 


This June 5, 1989, document likewise does not contain a statement in 
opposition to the complainant’s appeal. It appears that respondents are only 
concerned with making suggestions for a few changes in the language of the 
Initial Decision, if any changes are to be made, when respondents’ state 
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(Reply of Respondents to Petition for Re-argument at 3 (June 5, 1989)), as 
follows (emphasis added): 


3. The following comments and references to the Judge’s Initial 
Decision and Order filed April 28, 1989 are submitted with respect to 
any modifications the Judge may see fit to make on the basis of the 
Petition for Re-argument filed. This is done with full recognition that 
counsel for complainant’s position is one which simply seeks to have the 
Judge substitute and adopt the Cease and Desist Order proposed by 
complainant as filed October 7, 1988. Such proposed order is the same 
in substance, if not the same as, submitted by previous counsel for the 
complainant to the respondent[s’] counsel by letter dated 3/August, 
1987. 


I have examined each of the points submitted by respondents, and I find 
that each is either inappropriate or without merit, and each is rejected. 

Moreover, I find that no worthwhile argument, of any kind, has been put 
forward by the respondents, or by the ALJ, for not granting complainant’s 
appeal that the cease and desist order be specifically related to the violations 
alleged and proven. In this regard, I adopt as my own the complainant’s well- 
reasoned and well-supported brief on this issue (Complainant’s Appeal 
Petition, May 30, 1989). 

Consequently, the cease and desist provisions shall be re-written to be 
more limited in scope, to the extent that these provisions should directly relate 
to the violations alleged and proven. 

The Judicial Officer, as delegatee of the Secretary of Agriculture, has 
authority to impose an appropriate sanction, either based upon 
recommendations by administrative officials or as decided by the ALJ. The 
Sixth Circuit has recognized, moreover, in one line of cases that the Judicial 
Officer may, sua sponte, impose a sanction different from that imposed by the 
ALJ. This line of cases is referenced in this quotation from the White 
decision, which increased the sanction on respondent, sua sponte, as follows 
(In re White, 47 Agric. Dec. 229, 309 (1988), aff'd per curiam, 865 F.2d 262 
(6th Cir. 1988) (unpublished; text in WESTLAW): 


Respondent argues that the Department has a "long established and 
consistently followed principle in the enforcement procedures never to 
impose a greater penalty upon a respondent than that recommended 
by the administrative officials" (Appeal Brief at 38). However, that 
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self-imposed restrictive policy was overruled by the Judicial Officer in 
In re Rowland, 40 Agric. Dec. 1934, 1952 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983). For example, in a recent case in which the respondent 
appealed a 35-day suspension order, the Judicial Officer sua sponte 
increased the suspension period to 6 months, over the strong 
opposition of the administrative officials. In re Blackfoot Livestock 
Commission Co., 45 Agric. Dec. 590, 591, 634-45 (1986), aff'd, 810 F.2d 
916 (9th Cir. 1987). 


Here, however, the Judicial Officer is not even increasing the sanction, but 
merely is limiting the scope of the cease and desist portion of the sanction to 
comport with the violations actually alleged and proven by the complainant. 

For the foregoing reasons, the following order should be issued. 


Order 
Respondent Cantwell, in connection with his business as a market agency 


subject to the Act, directly or through any corporate or other device, shall 
cease and desist from: 


1. Failing to deposit in his “Custodial Account for Shippers’ 
Proceeds" within the time prescribed by section 201.42 of the 
regulations (9 C.F.R. § 201.42) an amount equal to the proceeds 
receivable from the sale of consigned livestock; 


2. Using his "Custodial Account for Shippers’ Proceeds" to finance 
the livestock purchases of a separately registered dealer; 


3. Failing to otherwise maintain his “Custodial Account for 
Shippers’ Proceeds" in strict conformity with the provisions of section 
201.42 of the regulations (9 C.F.R. § 201.42); and 


4. Purchasing livestock out of consignment for speculative resale 
purposes. 


Respondent Livestock, its successors, officers, directors, agents and 
employees, directly or through any corporate device, and respondent Wilson, 
shall cease and desist from: 
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1. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


2. Purchasing livestock for speculative resale purposes out of 
consignment to a market agency subject to the Act in which respondent 
Livestock or respondent Wilson has a financial interest. 


In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondents Livestock, Wilson and Cantwell are hereby severally and jointly 
assessed a civil penalty in the amount of $20,000. 

The civil penalty shall be payable to the "Treasurer of the United States” 
by certified check or money order, and mailed to the Assistant General 
Counsel, Trade Practices Division, Office of the General Counsel, Room 
2446-South, United States Department of Agriculture, Washington, D.C. 
20250-1400, within 90 days after service of this order on respondents. 

The cease and desist provisions of this order shall become effective on the 
day after service of this order. 


In re: LEMMY WILSON LIVESTOCK, INC., et al. 
P&S Docket No. 6929. 
Order Denying Petition to Reopen filed May 19, 1990. 


Thomas C. Heinz and Jory M. Hochberg, for Complainant. 
C. T. "Tad" Sanders, Kansas City, MO, for Respondents. 
Order issued by Paul Kane, Administrative Law Judge. 


On May 12, 1989, complainant’s counsel petitioned, pursuant to the 
Department’s Rules of Practice, 7 C.F.R. § 1.146, the modification of the 
Order issued herein by the Administrative Law Judge on April 23, 1989. 

Counsel, now having obtained the relief sought upon the issuance of the 
complaint 1/ signals an intention to withdraw support from the Order, 
which prohibits respondents from prospective violations of the Packers and 
Stockyards Act, at 7 U.S.C.A. §§ 213(a) and 228b. 


1/ The complaint filed August 17, 1987 requested, "that such order or orders be issued, 
including an order requiring respondents to cease and desist from the violations found to exist 
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The evidence in this case supports Findings of Fact and Conclusions that 
respondents’ acts and practices have in the past, violated the Act in these two 
specific sections. Accordingly, orders have been issued which proscribe future 
violations of these sections. This entirely comports with judicial 
interpretations of agency orders which require that there be a reasonable 
relationship between the proven past violation and the prospective restraints 
of the order, Jacob Siegal Co. v. FTC, 327 U.S. 608, 612-13, 66 S.Ct. 758, 760, 
90 L.Ed. 888 (1946) and which require that orders be sufficiently clear so as 
to be understood by the respondents, FTC v. Colgate-Palmolive, 380 U.S. 374, 
392, 85 S.Ct. 1035, 1046, 13 L.Ed. 2d 904 (1965). See also American Home 
Products Corp. v. FTC, 695 F.2d 681, 704-5, (3rd Cir. 1982). 2/ 

It appears that the Order issued herein ‘s reasonably related to 
respondents’ past violations and that respondents should have a clear 
understanding 3/ of that which is required in their future business dealings. 

Accordingly, complaint counsel’s petition is denied. 


In re: BRITTON BROS., INC., DONALD J. BRITTON, DANIEL L. 
BRITTON, and ROBERTA BRITTON. 

P&S Docket No. 6631. 

Decision and Order filed April 18, 1990. 


Insolvency - Operating without registration - Custodial accounts - Sanction policy - Alter ego. 


The Judicial Officer affirmed that part of the decision by Administrative Law Judge Paul Kane 
(ALJ) suspending corporate respondent Britton Bros., Inc., as a registrant for 14 days and 


2/ This 1982 case, American Home Products Corp. v. FTC, id at 709, citing Sears Roebuck and 
Co. v. FTC, 676 F.2d 385, 392 (9th Cir. 1982), suggests that American Home Products Corp. v. 
FTC, 402 F.2d 232 (6th Cir. 1968) does not enjoy the complete precedential value which 
complaint counsel would presently assign to it. While the Appeals and District courts should 
not be compelled to translate vague language best interpreted by the agencies, FTC v. Morton 
Salt Co., 334 U.S. 37, 68 S.Ct. 822, 92 L.Ed. 1196, this is indeed a perceived purpose of the 
judicial system. Adlantic Refining Co. v. FTC, 381 U.S. 357, 85 S.Ct. 1498, 14 L.Ed.2d 443, 
rehearing denied, 382 U.S. 873; American Medical Ass'n v. FTC, 638 F.2d 443 (2nd Cir. 1980), 
aff'd 455 U.S. 676, 102 S.Ct. 1744, 71 L.Ed.2d 546, rehearing denied, 456 U.S. 966. 


3/ Complaint counsel’s argument that the Order suffers a lack of clarity adopts an oft-expressed 
opinion that the Act itself suffers the same short-coming. 
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thereafter until demonstrated solvent; prohibiting respondents Donald J. Britton, Daniel L. 
Britton and Roberta Britton from registering under the Act for the period of the corporate 
respondent’s suspension, and from operating as dealers or market agencies without being 
registered; ordering respondents to cease and desist from engaging in business while insolvent; 
from failing to deposit in the custodial account within the time prescribed proceeds receivable 
from consigned livestock; and from otherwise failing to properly maintain their custodial account; 
and ordering respondents to keep and maintain records which fully and correctly disclose the 
true nature of their operations. However, the Judicial Officer also assessed a $10,000 civil 
penalty, jointly and severally, against the individual respondents, payable in four annual 
installments. Operating while insolvent and failing to maintain properly a custodial account are 
unfair trade practices under the Act. The Secretary must consider the effect of the penalty on 
the person’s ability to continue to do business, but it is inferred that the individual respondents, 
with $307,000 in assets, can pay a $10,000 civil penalty without affecting their ability to continue 
in business. Severe sanction policy summarized. Where the respondent corporation is the alter 
ego of the individual respondents, it is appropriate to pierce the corporate veil and make the 
sanction applicable to the individual respondents. 


Allan R. Kahan, for Complainant. 

Bruce Keithly, Snohomish, WA, for Respondents. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 


1921, as amended and supplemented (7 U.S.C. § 181 et seg. (hereafter "the 
Act")). An initial Decision and Order was filed on May 3, 1988, by 
Administrative Law Judge Paul Kane (ALJ) suspending corporate respondent 
Britton Bros., Inc., as a registrant for 14 days and thereafter until 
demonstrated solvent; prohibiting respondents Donald J. Britton, Daniel L. 
Britton and Roberta Britton from registering under the Act for the period of 
the corporate respondent’s suspension, and from operating as dealers or 
market agencies without being registered; ordering respondents to cease and 
desist from engaging in business while insolvent; from failing to deposit in the 
custodial account within the time prescribed proceeds receivable from 
consigned livestock; and from otherwise failing to properly maintain their 
custodial account. Respondents were also ordered to keep and maintain 
records which fully and correctly disclose the true nature of their operations. 

On June 3, 1988, complainant appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 


“See generally Campbell, The Packers and Stockyards Act Regulatory Program, in 1 Davidson, 
Agricultural Law, ch. 3 (1981 and 1989 Cum. Supp.), and Carter, Packers and Stockyards Act, in 
10 Harl, Agricultural Law, ch. 71 (1980). 
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U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). Respondents 
filed a reply on August 3, 1988. On August 4, 1988, the case was referred to 
the Judicial Officer for decision. 

Based upon a careful consideration of the record, I find that respondents 
committed each of the violations charged in the complaint. Additionally, I 
find that the individual respondents are able, within the criteria of the Act (7 
US.C. § 213(b)), to pay the $10,000 civil penalty requested by complainant. 
Thus, the ALJ’s findings and conclusions are modified to reflect this, but 
otherwise are adopted as the final decision in this case, with additions noted 
by brackets and deletions by dots. Additional conclusions by the Judicial 
Officer follow the ALJ’s conclusions. The $10,000 civil penalty, jointly and 
severally assessed against the individual respondents, shall be payable in four 
annual installments, each totalling $2,500, for the reasons below. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This is a disciplinary proceeding under the Packers and Stockyards Act (7 
U.S.C. § 181 et seq.), hereinafter the "Act", instituted by a Complaint and 


Notice of Hearing filed on November 14, 1985 hy the Packers and Stockyards 
Administration of the Department of Agriculture, hereinafter occasionally 
referred to as the "complainant", or the "Department." The complaint alleged 
that the corporate respondent, Britton Bros., Inc., had wilfully violated the Act 
and Regulations promulgated thereunder, specifically Sections 307, 312(a) and 
401 of the Act (7 U.S.C. §§ 208, 213(a), 221), as well as Section 201.42[(c)] of 
the Regulations (9 C.F.R. § 201.42(c)).' The complainant requested, should 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program) (December 1962-January 1971). 


U.S. v. Donahue Bros., Inc., 59 F.2d 1019, 1022-23 (8th Cir. 1932), cited in Farrow v. U.S. 
Dept. of Agriculture, 760 F.2d 211, 213 (8th Cir. 1985) direct that the Department’s Regulations 
are to be considered advisory in character, i.e., the Regulations suggest forms of commercial 
conduct which, if not observed, may be interpreted as violations of the Act. [Some of the 

(continued...) 
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it sustain the burden of proof of the allegations, that relief be ordered to 
include: a prohibition of future violations; a suspension of respondent’s 
registration as a stockyard operator for a non-specified time period; and, the 
imposition of non-specific civil penalties. 

An Answer to this complaint was received at the Office of the Hearing 
Clerk, Department of Agriculture on December 6, 1985. This answer 
admitted that mistakes had been made in the respondent’s use of its custodial 
account . . . and advanced the existence of circumstances in mitigation of the 
alleged violations. 

On August 27, 1986, Administrative Law Judge Weber directed that a 
hearing in this case would commence on December 16, 1986. On December 
8, 1986, Judge Weber conducted a pre-trial conference with complainant’s 
counsel and Mrs. Roberta E. Britton, who represented the corporate 
respondent. Judge Weber by Order filed December 12, 1986, upon the 
Motion of complainant’s counsel, cancelled the previously scheduled hearing, 
",.. pending resolution of the issue by Consent Decision." 

The testimony and exhibits advanced at the hearing before me, indicate 
that during December of 1986 and January of 1987, complainant’s counsel 
had, upon the oral commitments of Mrs. Roberta Britton, expected the 
execution of a Consent Decision by which the respondent would have been 
suspended from registration as a stockyard operator’ for at least a two-week 
period and continuing thereafter until respondent had displayed sufficient 
financial strength as to obtain compliance with the Act and Department’s 
Regulations. The proposed settlement did not impose civil penalties. During 
the week of January 12, 1987, investigators of the Department visited the place 
of business of the corporate respondent and conducted a second investigation 
for the purpose of determining compliance with the Act and Regulations so 
that the suspension contemplated by the then unexecuted Decision and Order 
could be terminated upon the conclusion of a minimum two-week period. 
The record indicates, and the findings’ herein conclude, that this investigation 


‘(...continued) 


regulations have the force and effect of law. Jn re Wilkes County Stock Yard, Inc., 48 Agric. Dec. 
, Slip op. at 35-37 (Dec. 19, 1989).] 


The respondent could not have conducted business without ". . . being registered." 7 U.S.C. 
§ 203. 


*Findings 24, 26, 27. 
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did indeed demonstrate partial compliance by the corporate respondent with 
the financial requirements of the Act and Regulations. 

However, the January 1987 settlement was not executed. 

Thereafter, complainant’s counsel, then apprised of additional information 
obtained during the compliance investigation, moved on March 25, 1988 to 
amend the complaint. Counsel’s Motion acknowledged that the corporate 
respondent was insolvent,’ that a". . . civil penalty against the corporation 
may be uncollectible . . ." and urged that three named individuals’ be charged 
with individual responsibility and culpability for violations of the Act and 
Regulations because of the possibility of discontinuance of business by the 
corporation and because ". .. while the corporation does not have much liquid 
capital, the individual family members do." Respondents’ counsel opposed this 
Motion. Upon the filing of the Summary and Certification by Judge Weber 
on May 1, 1987, the Department’s Judicial Officer ruled on May 7, 1987 that 
the non-executory agreement had no legal effect and that good cause® existed 
to permit the amendment of the complaint. On May 15, 1987, Judge Weber 
ruled that the Judicial Officer had found "good cause" and the amended 
complaint was issued on that date. On June 9, 1987, respondents’ counsel 
answered that amended complaint, admitting corporate and individual 
identities, and admitting the allegations that the named individual respondents 
were responsible for the direction, management and control of the corporate 
respondent. The answer denied allegations that the individuals were engaged 
in the stockyard business and that they had engaged in illegal activities. The 
answer further averred that customers of the corporate respondent had always 
been fully paid, on time, and that such customers had always been protected 
by sufficient corporate assets and the fiduciary bond required by the Act and 
Regulations. The answer to the amended complaint also advanced defenses 


“Counsel also noted that the compliance investigation had revealed that the corporate 
respondent’s custodial account was in balance. Counsel’s Motion did not comment upon the 
record-keeping practices followed on behalf of the corporate respondent in January of 1987. 
However, it is expected that counsel’s Motion would have proclaimed any deviation from the 
record maintenance standards required by the Act and Regulations, should such exist. 


‘Donald J. Britton, his spouse Roberta Britton and his brother Daniel L. Britton. 


°The Department’s Rules of Practice permit the Administrative Law Judge to authorize the 
issuance of an amended complaint upon a showing of good cause. 7 C.F.R. § 1.137. 
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based on contract, and accord and satisfaction flowing from the willingness of 
respondents’ counsel to execute the previously aborted settlement. 

The amended complaint alleged that the brothers, Daniel and Donald 
Britton, each owned SO percent of the capital stock of the corporate 
respondent and that, with Roberta Britton, were responsible for the direction, 
management and control of the corporate respondent. These individuals are 
not alleged to have engaged in any activity violative of the Act beyond that 
which was alleged, by corporate activity, to exceed the statutory and regulatory 
proscriptions. 

Thereafter, evidence was received by the undersigned, pursuant to the 
Department’s Rules of Practice, 7 C.F.R. §§ 1.141, 1.144, at Seattle, 
Washington, on January 4 and 5, 1988. Briefs and proposed findings were 
filed on March 1 and 14, 1988. Allan R. Kahan, Esq., Washington, D.C., has 
represented the Department of Agriculture. Bruce Keithly, Esq., Snohomish, 
Washington, has represented the respondents. This Decision is issued 
pursuant to the Administrative [Procedure] Act, 5 U.S.C. § 557 and the 
Department’s Rules of Practice, 7 C.F.R. § 1.142. 


Applicable Law and Regulations 


The corporate respondent is the registered and bonded market agency 
selling livestock on commission, owned and operated by three related 
individuals, charged with the violation of three specified sections of the Act 
and one specific regulation of the Department. The cited violations of the Act 
include general unreasonable practices (7 U.S.C. § 208), specific unfair 
practices (7 U.S.C. § 213(a)) and a failure to keep accounts and records of the 
business (7 U.S.C. § 221). The cited violation of the Regulations involve the 
fiduciary character of funds due consignors and the maintenance and 
withdrawal of those funds from insulated accounts (9 C.F.R. § 201.42). 

The explicit practices of the registrant which were attacked by the 
complainant were described in the testimony of the individual officer of the 
complainant responsible for the issuance of the complaint. Mr. Davis 
testified’ that "operating while insolvent" is considered an unfair trade practice 
under Section 312(a) of the Act, "displaying shortages in the custodial account" 


"References to transcript pages cite to the transcript of hearings held on January 4 and 5, 
1988. TR. 489, 492. 
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is also considered an unfair trade practice, and the “misuse of the custodial 
account" is considered by the complainant to be a very serious violation. 

Mr. Davis urged that penalties for these violations would require an Order 
prohibiting the prospective occurrence of conduct violative of the Act and 
Regulations. Mr. Davis also recommended a suspension of operations by the 
corporate respondent for at least a two-week period and the imposition of a 
$10,000 civil penalty assessed to the individual respondents, jointly and 
severally (TR 494). The Order proposed by complainant’s counsel with the 
brief filed March 1, 1988 elaborates on these prospective penalties and verifies 
that civil penalties are not sought to be assessed against the corporate 
respondent. 


Findings of Fact 


The following findings of fact are made based upon admissions to 
allegations of the amended complaint and the evidence of record. 

1. Britton Bros., Inc., hereinafter referred to as the corporate respondent, 
is a corporation organized and existing under the laws of the State of 
Washington. Its business address is 7416 Riverview Road, Snohomish, 
Washington 98290. (Amended Complaint and Answer). 

2. The corporate respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating Britton 
Bros., Inc., a posted stockyard subject to the Act, hereinafter referred to as 
the stockyard (Amended Complaint and Answer); 

(b) Engaged in the business of selling livestock on a commission 
basis at the stockyard (Amended Complaint and Answer); [and] 

(c) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce on a commission basis. (Amended Complaint 
and Answer). The corporate respondent was assigned registration number 
58185 by the Department of Agriculture and has been so registered since 
April 1979. (CX 1, p 1). 

3. Donald J. Britton, hereinafter referred to as respondent Donald 
Britton, is an individual whose business mailing address is 7416 Riverview 
Road, Snohomish, Washington 98290. (Amended Complaint and Answer). 

4. Respondent Donald Britton is, and at all times material herein was, 
owner of 50 percent of the outstanding stock issued by the corporate 
respondent. (Amended Complaint and Answer). 
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5. Daniel L. Britton, hereinafter referred to as respondent Daniel Britton, 
is an individual whose business mailing address is 7416 Riverview Road, 
Snohomish, Washington 98290. (Amended Complaint and Answer). 

6. Respondent Daniel Britton is, and at all times material herein was, 
owner of 50 percent of the outstanding stock issued by the corporate 
respondent. (Amended Complaint and Answer). 

7. Roberta Britton, hereinafter referred to as respondent Roberta Britton 
is an individual whose business mailing address is 7416 Riverview Road, 
Snohomish, Washington 98290. (Amended Complaint and Answer). 

8. Respondent Roberta Britton is, and at all times material herein was, 
the wife of respondent Donald Britton, and through him was co-owner of the 
stock issued to Donald Britton by the corporate respondent. (Amended 
Complaint and Answer). 

9. Respondents Donald Britton, Daniel Britton and Roberta Britton, 
hereinafter referred to as the individual respondents, are, and at all times 
material herein were ... responsible for the direction, management and 
control of the corporate respondent. (Amended Complaint and Answer). 

10. The individual respondents were [neither] registered with the 
Department of Agriculture as market agents engaged in the sale of livestock, 
nor were they engaged in the business of stockyard operators, nor the sale of 
livestock on a commission basis, nor the operation of a market agency selling 
livestock in commerce on a commission basis, except through the corporate 
respondent. (TR 1-516; CX 1-23; RX 1-11). 

11. The respondents Donald and Daniel Britton were the only partners of 
an enterprise known as Britton Brothers, a partnership, which was engaged in 
the trucking business. (TR 359, 368). The partnership, Britton Brothers, is 
not a respondent in this proceeding. 

12. The partnership, Britton Brothers, confirmed a debtor relationship with 
the Seattle-First National Bank on or about April 16, 1986 in transactions 
recorded on account number 37119-00026. The bank’s transaction card 
records that it had been making disbursements on this account since at least 
May 17, 1984. (CX 20, p. 27). 

13. The complainant’s exhibit 4, p. 12 records a debt owed to Seattle-First 
National Bank on account number 37119-00026 as of November 5, 1984 in the 
amount of $27,663.02. This is the dollar amount of the note payable which 
the complainant’s witness recorded as a current liability of the corporate 
respondent on the balance sheet as of October 30, 1984. (CX 2). 
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14. The evidence does not support a conclusion that the corporate 
respondent had as a current liability, a note payable in the amount of 
$27,663.0[2] as of October 30, 1984. (Findings 11 and 12). 

15. The current assets of the respondent corporation totaled $48,695.00 as 
of October 30, 1984. The current liabilities of the respondent corporation 
totaled $71,340 ($99,003 minus $27,663) as of the same date. (Finding 13; CX 
2). The corporate respondent’s balance sheet as of October 30, 1984 reflected 
an excess of current liabilities in the amount of $22,645.00. 

16. The complainant’s exhibits 5, [and] 7, p. 7 record as a note payable of 
the corporate respondent, a debt in the amount of $26,269.52 as of January 
30, 1985. However, complainant’s exhibit 7, p. 8 records this amount as 
debited to account 37119-00026 which complainant’s exhibit 20, p. 27 reflects 
as being a debt of Britton Brothers, a partnership. Further, the complainant’s 
witness who testified concerning the preparation of the corporate respondent’s 
balance sheet as of January 30, 1985, indicated that he had no reason 
supporting the classification of this debt as being that of the corporate 
respondent. (Taylor, TR 157-159). fi 

17. The evidence does not support a conclusion that the corporate 
respondent had as a current liability, a note payable in the amount of 
$26,269.52 as of January 30, 1985. (Finding 16). 

18. The current assets of the respondent corporation totaled $36,107.00 as 
of January 30, 1985. The current liability of the respondent corporation 
totaled $58,518 ($84,788 minus $26,270) as of the same date. (Finding 17; CX 
5). The corporate respondent’s balance sheet as of January 30, 1985 reflected 
an excess of current liabilities over current assets in the amount of $22,411.00. 

19. The complainant’s exhibit 20, pp. 1, 23, record as a contract payable of 
the corporate respondent, a debt in the amount of $14,556.61 as of November 
30, 1986. However, complainant’s exhibit 20, p. 27 records that this amount 
was debited to account 37119-00026 which is a debt of Britton Brothers, a 
partnership. 

20. The evidence does not support a conclusion that the corporate 
respondent had as a current liability, a contract payable in the amount of 
$14,556.61 as of November 30, 1986. (Finding 19). 

21. The current assets of the respondent corporation totaled $19,897.51 as 
of November 30, 1986. The current liabilities of the respondent corporation 
totaled $27,575.27 ($42,131.88 minus $14,556.61) as of the same date (Finding 
20; CX 20). The corporation respondent’s balance sheet as of November 30, 
1986 reflected an excess of current liabilities over current assets in the amount 
of $7,677.76. 
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22. The corporate respondent, under the direction, management and 
control of respondents Donald Britton, Daniel Britton and Roberta Britton, 
during the period October 30, 1984, through November 30, 1986, engaged in 
business as a livestock market agency in commerce, notwithstanding the fact 
that during such period the corporate respondent’s current liabilities exceeded 
its current assets. (Findings 2, 9, 15, 18, 21). 

23. The corporate respondent, under the direction, management and 
control of respondents Donald Britton, Daniel Britton and Roberta Britton, 
failed to maintain and use properly the Custodial Account for Shippers’ 
Proceeds, account 37232519 (hereinafter referred to as "custodial account"), 
as of October 30, 1984, December 28, 1984 and January 30, 1985, thereby 
endangering the faithful and prompt accounting therefor and payment of the 
proceeds therefrom due the owners and consignors of livestock, in that: 

(a) As of October 30, 1984, the corporate respondent had issued 
checks drawn on the custodial account in the amount of $56,653.78. As of 
that date, a net amount of $19,629.29 was receivable to assure payment of its 
outstanding checks, resulting in a deficiency of $37,024.49 in funds available 
to pay shippers’ demands (CX 8, pp. 1, 3, 5-8); 

(b) As of December 28, 1984, the corporate respondent had issued 
checks drawn on the custodial account in the amount of $100,764.69. As of 
that date, the custodial account had a balance in the amount of $23,338.63, 
proceeds on hand in the amount of $26,512.62 and current proceeds receivable 
in the amount of $33,438.94, resulting in a deficiency of $17,474.50 in funds 
available to pay shipper[s’] demands (CX 9); 

(c) As of January 30, 1985, the corporate respondent had issued 
checks drawn on the custodial account in the amount of $36,439.43. As of 
that date, a net amount $7,071.99 was receivable to assure payment of its 
outstanding checks, resulting in a deficiency of $29,367.44 in funds available 
to pay shippers’ demands (CX 10); 

(d) These deficiencies were due, in part, to the failure of the 
corporate respondent’s employees, in 1984, to deposit in the custodial account 
[before the close of the next business day] as prescribed by the regulations an 
amount equal to the cash received from buyers on sales days. In 1984, this 
amounted to $2,333.50. In 1984, the corporate respondent’s employees failed 
to deposit $5,356.67, and in 1985, the respondent’s employees failed to deposit 
$6,436.31 into the custodial account, within one day following sales dates, the 
receivable[s] from the sale of consigned livestock to respondent’s auctioneer 
(Taylor, TR 98-122; CX 11, 13); [and] 
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(e) These deficiencies were also due, in part, to the deposit of 
proceeds from the sale of consigned livestock, as evidenced by negotiable 
instruments, in 1984 and 1985 into the corporate respondent’s general account, 
and a failure to reimburse the custodial account within 7 days time as 
prescribed by the regulations. (Taylor, TR 114-115; CX 12). 

24. The [corporate] respondent’s custodial account was in balance as of 
November 30, 1986. (Levano, TR 214-215; CX 20, p. 7). 

25. The financial difficulties of the corporate respondent were [greatly 
increased] by the failure of one of its [long-time] customers, Thorp Meats, 
Monroe, Washington, to pay for livestock purchased at the corporate 
respondent’s agency (Taylor, TR 19; Britton, TR 388-392). Thorp’s unpaid 
balances were $30,665.30 at October 30, 1984. (CX 3, p. 5). Thorp Meats 
had issued a series of checks in 1984, totaling $30,665.30 which were 
dishonored at the payor’s bank and returned to the corporate respondent 
marked "NSF". (RX 1-5). [However, the corporate respondent continued to 
accept bad paper from Thorp, even after receiving an NSF-returned 
instrument, and made no effort to limit the ultimate loss by filing a claim 
against Thorp’s bond (Tr. 388-98).] 

26. The corporate respondent, under the direction, management and 
control of respondents Donald Britton, Daniel Britton and Roberta Britton, 
failed to keep and maintain accounts, records and memoranda which fully and 
correctly disclosed the true nature of their operations subject to the Act in 
that respondents failed to keep and maintain copies of invoices showing the 
correct names of buyers of consigned livestock during 1984 (CX 14), a record 
of cash received from cash sales and records sufficient to show the corporate 
respondent’s liabilities during 1985 (Taylor, TR 136), and during 1986 
complete general ledgers (Levano, TR 211). 

27. The corporate respondent, under the direction, management and 
control of respondents Donald Britton, Daniel Britton and Roberta Britton, 
while engaged in business as a livestock market agency, did not, during 
portions of 1984 through 1986, have the financial capability to display at least 
a balance of current assets exceeding current liabilities. (Finding 22) As of 
October 30, and December 28, 1984 and January 30, 1985, employees of the 
corporate respondent did not properly maintain its custod[ial] account 
(Finding 23) and, did not, during portions of 1984, 1985 and 1986, keep and 
maintain sufficient accounts and records descriptive of its business as a 
federally posted livestock agency. (Finding 26). 

28. It is the position of complainant’s counsel that the corporate 
respondent is insolvent and that civil penalties could not be paid by it. It is 
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also the position of complainant’s counsel that the individual respondents have 
the financial capability to pay civil penalties. (Complainant’s Status Report 
and Motion to Amend Complaint, March 25, 1987; TR 351). [These positions 
are found to be correct.} 

29. Respondents Donald and Daniel Britton jointly own a 90 acre farm 
which is valued at $125,000. (Roberta Britton, TR 354). This property is 
encumbered by a mortgage in the amount of approximately $14,000 (Answer, 
December 6, 1985). The respondents Donald and Roberta Britton jointly own 
their residence with a tax value of $106,000. (Roberta Britton, TR 355). The 
partnership of Britton Brothers owns automotive equipment valued at $20,000. 
(Donald Britton, TR 359). The respondent Daniel Britton, with his spouse, 
owns a residence valued at $70,000. (Daniel Britton, TR 371). [The net value 
of these combined assets amounts to $307,000.] 

30. The respondent corporation is required to maintain a surety bond in 
the amount of $60,000 which bond is, and has been, assurance that payments 
from the custodial account will be made to consignors of livestock at the 
market. No claim has ever been made on this bond and no consignors of 
livestock to the respondent’s auction have ever failed to receive proceeds from 
sales. The [$307,000 in] assets of the individual respondents (Finding 29) 
support the bond of the corporation and [, conceivably, some of the assets] 
could be claimed by the bank issuing the bond should default on the bond 
occur. (Roberta Britton, TR 354). [However, such a potential occurrence is 
speculative, since there is no evidence of this potentiality in the record. In any 
event, assets ($307,000) totalling more than five times the bond ($60,000) 
should reasonably satisfy a surety’s requirements. Moreover, a civil penalty 
equalling less than one-thirtieth ($10,000) of the total assets ($307,000) could 
not reasonably be expected to cause respondents to cease operations. In any 
event, the complainant has produced evidence on the record, as required by 
the statute (7 U.S.C. § 213(b)), and this evidence has been weighed by the 
Judicial Officer in consideration of the effect a $10,000 civil penalty would 
have on respondents’ ability to continue in business.] 


Applicable Law Violations 


The corporate respondent and the Brittons, who controlled, directed and 
managed the corporate respondent, are charged with serious violations of the 
Act which provides for the imposition of sanctions for trade conduct which 
may be characterized as unfair and deceptive. 





BRITTON BROS., INC., et al. 435 
49 Agric. Dec. 423 


The Act has been frequently [interpreted]. Allegations of violations have 
been sustained, where charges of operating while insolvent were found to 
exist, in numerous case[s], including the following: In re Stafford, 43 Agric. 
Dec. 1833, 1836 [(1984)], aff'd, 782 F.2d 1049 (8th Cir. 1985) [(unpublished)}; 
In re Arab Stock Yard, Inc., 37 Agric. Dec. 293, 302, aff'd mem., 582 F.2d 39 
(Sth Cir. 1978); In re Bowman, 23 Agric. Dec. 1074, 1083-86 (1964), aff'd, 363 
F.2d 81, 84-85 (Sth Cir. 1966); In re Hageman, 42 Agric. Dec. 531, 539-540, 
547 (1983); and In re Southern Buyers, 14 Agric. Dec. 811, 814-17 (1955). 

Interpretations of the Act which characterize failures to maintain [properly] 
custodial accounts, as being unfair trade practices are expressed in the 
following cases: Daniels v. United States, 242 F.2d 39, 41-42 (7th Cir.), cert. 
denied, 354 U.S. 939 (1957); Roseth v. Bergland, 636 F.2d 1224 (8th Cir. 1980); 
Miller v. Butz, 498 F.2d 1088, 1089 (Sth Cir. 1974); Hyatt v. United States, 276 
F.2d 308, 309-13 (10th Cir. 1960); United States v. Donahue Bros., Inc., 59 F.2d 
1019, 1020-23 (8th Cir. 1923); and Jn re Powell, 41 Agric. Dec. 1354, 1361 
(1982). 

Cases which indicate that violations of the Act at 7 U.S.C. § 221 are 
properly found to exist upon a failure to maintain appropriate books and 
records include: Hyatt v. U.S., id.; In re George County Stockyard, Inc., 45 
Agric. Dec. 2342, 2350 (December, 1986); Jn re Saylor, 44 Agric. Dec. 2238 
(September, 1985); Jn re Trenton Livestock, Inc., 41 Agric. Dec. 1965, (1982); 
...dn re Livestock Marketing Development Co., 33 Agric. Dec. 784 (1974). 

This precedent reflects the care and concern Congress and the Department 
have displayed for the protection of the producers in food distribution systems. 
In this case, the system involves a major source of protein for human 
consumption and requires numerous complicated financial transactions and 
transfers of title. And, past failures of this system have required the 
imposition of market regulation so as to assure that the ranchers and cattle- 
raisers who bring their efforts to market, will be provided reward for their 
labors, in full, and in a prompt fashion. 

Here, the corporate respondent has been operated, under [registration] of 
the Department of Agriculture as a market to which sellers and buyers may 
come and consummate sales and purchases, with the corporate respondent 
benefiting, for its profit, upon the obligation of collecting the sales price from 
the buyers for disbursement to the seller[s]. The testimony of the Brittons 
reveals that they have had success in their activities due to the manifest dint 
of hard and long labor. The Brittons have earned a valuable reputation with 
their sellers and buyers. And, according to the testimony, they have refrained 
from extracting profits, and indeed, even living wages from the corporation. 
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However, it must be determined that the efforts to operate the auction, 
subsequent to the presentation of worthless checks to it by Thorp Meats, 
introduced a hazard to those who consigned livestock to the market. Thorp 
Meats had failed to pay more than $30,000 for purchases it had made in 1984. 
That fact injected a hard and cold danger into the auction: those who sent 
cattle to market might not receive payment. However, by a combination of 
factors,® no seller was actually denied payment. Unfortunately, the sellers 
were never apprised of several elements, which had they been matters of 
public knowledge, could have influenced the ranchers to consign their herds 
to other auctions. These factors were a failure to keep adequate books and 
records, which undoubtedly led to the insolvency, which thereafter led to 
shortages and misuses of the custodial account. 

The testimony of the Department’s officers indicated that records were not 
maintained’ (Taylor, TR 21; Levano, TR 211) so as to obtain facility in 
determining the corporate respondent’s financial condition. The testimony of 
Roberta Britton, the individual most responsible for maintaining the 
corporation’s records, revealed that the day-to-day business relied on cash 
journals, check registers and bank statements (TR 417, 419-429; CX 15). 
However, there is no evidence which might indicate that these original entry 
documents were subsequently developed into the documents normally 
associated with strict management controls.”® 

Roberta Britton knew that the worthless Thorp checks had created a 
difficult situation, because her banker wrote and advised her of the concern 
her checking account overdrafts had created. (CX 15). Additionally, Mrs. 
Britton testified that she knew that the custodial account was in an overdraft 
situation. (TR 426). This led to the infusion of additional capital into the 
corporation in December of 1984. The exhibits reflect that $25,000 had been 
transferred into the custodial account during that month and that some of 
those funds were the result of a bank loan. (CX 16, p. 1). A stipulation of 


*Mr. Donald Britton testified that funds were borrowed to cover Thorp’s debt, but not 
immediately and directly upon the realization that the corporation held $30,605 in checks marked 
"NSF" (TR 395). 


°*The Act at 7 U.S.C. § 221 requires registrants to keep full and complete records. The 
testimony of the Department’s investigators suggest that the corporation’s records were 
maintained, without summaries, [in a box]. (Taylor, TR 23). 


"Corporate income tax returns were filed. 
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record indicates that the corporation’s check register shows that $10,000 was 
transferred from the general account to the custodial account on December 
17, 1984. However, the record does not display the actual instrument of 
transfer, nor does the record reveal the source of this capital. 

Even though additional sums had been infused into the custodial account, 
the testimony and exhibits reveal that it had been maintained on its "float", 
and in a persistent deficit condition of $37,024 as of October 30, 1984, $17,474 
as of December 28, 1984 and $29,367 as of January 30, 1985. These deficits 
were, in part, caused by a failure to deposit buyers’ payment checks and 
buyers’ cash payments directly into the custodial account. (Findings 22(d), 
22(e)). 

These failures then led to the abuse of the custodial account in the manner 
described by Roberta Britton. Mrs. Britton testified that the cash generated 
on cash sales was, in part, used to pay the livestock haulers, miscellaneous 
expenses and to negotiate the checks of employees and customers. (TR 419- 
422). 

Although these practices have been discontinued (TR 428) the previously 
followed methods of business are considered to have been violative of the Act 
and regulations. 


Attempted Settlement 


Counsel have made substantial efforts to clarify the reason or reasons that 
the settlement proposed by complainant’s counsel in 1986 and in 1987 was 
never executed or effectuated. This decision will not attempt to discuss those 
reasons because, as previously mentioned, the Department’s Judicial Officer 
has already directed that the attempt at settlement must be considered to have 
been just that: an attempt without binding results. See, Ruling on Certified 
Question, May 7, 1987 [(46 Agric. Dec. at 784)]. Therefore since violations 
have been found to exist, the final issue to be resolved is the terms of the 
Order to be entered. 


[Remedial] Order 


Respondents’ most available source of succor from the imposition of 
penalties sought by complainant’s counsel is found [in] the Administrative 
Procedure Act, 5 U.S.C. § 551 et seq. This Act permits among other features, 
the imposition of a sanction upon the completion of a full hearing. The 
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proponent of a rule or order has the burden of proof. The Act at 5 U.S.C. 
§ 558[(c)] states: 


Except in case of willfulness ... the withdrawal, suspension .. . of a 
license is lawful only if, before the institution of agency proceedings 
therefor, the licensee has been given-- 


(1) notice . . . of the facts or conduct which may warrant the 
action; and 


(2) opportunity to demonstrate or achieve compliance with 
all lawful requirements. 


The Packers and Stockyards Act, at 7 U.S.C. § 204, provides, in part, that 
the Secretary may suspend the registration of any market agency found 
insolvent or in violation of any provision of the Act. 

Additionally, the Act at 7 U.S.C. § 213(b), provides that an order may be 
entered requiring the violator to cease and desist from the continuation of 
violations, and the imposition of civil penalties. 

In this matter, complainant [has] met [the] burden of proof as to the 
existence of violations. And, according to judicial interpretation, [complainant 
has] .. .""") sustained the burden of establishing facts which warrant the 
imposition of sanctions. Accordingly, an order will be entered, 


suspending the license of the corporate respondent for fourteen 
continuous calendar days, and for such period thereafter until it is 
demonstrated that respondent’s current assets and liabilities are at least 
in balance. 


requiring that the corporate respondent, through its stockholders, 
directors, officers, employees and agents, and that the individual 
respondents cease and desist from violations of the Act and 
Regulations. 


precluding the individual respondents from registering or operating 
as a dealer or market agency during the period of the corporate 


[ ~The word "partially" has been deleted by the Judicial Officer.] 
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respondent’s suspension; and assessing a $10,000 civil penalty, 
jointly and severally against the individual respondents.] 


The testimony of Donald Britton reveals that he willfully avoided 
compliance with the Act, which required in its bare language, the solvent 
operation of the auction. Mr. Donald Britton knew (TR 395) that the 
corporate respondent required the infusion of additional capital by early 
summer of 1984. However, neither he nor any other individual acted with 
alacrity and persistence to correct the insolvency wrought by Thorp’s "NSF" 
checks. Indeed, the evidence indicates that the insolvency continued from at 
least November of 1984 (Finding 13) through at least November of 1986. 
(Finding 21). The conscious delay by the owners in advancing funds to the 
corporation, and the maintenance of insolvency for at least a two-year period, 
display a disappointing attentiveness to the public’s transactions at the auction, 
and a disregard of the Department’s license pursuant to which it conducts 
operations. Accordingly, that right will be terminated for at least fourteen 
continuous calendar days and for such period thereafter as an imbalance may 
exist between the current assets and current liabilities." 

The imposition of this severe sanction is appropriate according to the 
precedent advanced in Butz v. Glover Livestock Commission Co., Inc., 411 U.S. 
182, 187 (1973), 93 S. Ct. 1455, 36 L. Ed. 2d 142, reh’g denied, 412 U.S. 933: 


", .. the breadth of the grant of authority to impose the sanction 
strongly implies a congressional purpose to permit the Secretary to 
impose it to deter repeated violations of the Act whether intentional or 
negligent." 


The imposition of the suspension is appropriate as the violations were 
intentional and willful (Farrow v. Department of Agriculture, 760 F.2d 211, 216 
(8th Cir. 1985)), and the imposition of severe sanctions is rooted in the 
precedent of previous decisions of the Department’s Judicial Officer, 
including: In re George County Stockyard, Inc., 45 Agric. Dec. 2342, 2352 
(December, 1986); Jn re Saylor, 44 Agric. Dec. 2238, 2644-2660 (September, 
1985); In re Miller, 33 Agric. Dec. 53, 64-80 (1974), aff'd per curiam, 498 F.2d 
1088 (Sth Cir. 1974). 


"Deficiencies in the custodial account have been corrected. (Finding 24). 
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The authority to issue an order requiring prospective compliance with the 
Act and regulations has been often voiced: Jn re Saylor, 44 Agric. Dec. 2238, 
2664 (September, 1985); In re Peterman, 42 Agric. Dec. 1848, 1869-1870 
(December 1983), aff'd, 770 F.2d 888 (10th Cir. 1985). Since the respondents 
have violated the Act and regulations in past business activities, Orders will 
be issued to assure that they do not do so in the future. 

[Complainant has], through the testimony of [the] "sanction" witness, Mr. 
Davis, proposed that a civil penalty in the amount of $10,000 be imposed upon 
the individual respondents, jointly and [severally]. (Complainant’s Proposed 
Findings of Fact, Conclusions and Brief, filed March 1, 1988). Complainant 
has not sought to impose this penalty upon the corporate respondent, explicitly 
because the corporate respondent does not have the financial resources to pay 
a civil penalty, whereas the individual respondents have their homes, marginal 
incomes and a farm with related equipment which could be reached to satisfy 
the demands of an Order imposing a financial obligation.’ [The net assets 
among them total $307,000 (Finding 29)]. 

The Act permits the imposition of civil penalties and requires, at 7 U.S.C. 


§ 213(b), that the amount of [a civil penalty is] to be determined upon the 
assessment of the gravity of the offense, the size of the business involved, " 


. and the effect of the penalty on the person’s ability to continue in 
business." 

In this case, a civil penalty will .. .“"") be imposed.... The record 
does contain evidence and findings have been made (Finding 29) that the 
owners do own assets which have values in excess of the penalty requested. 
[T]he record also reveals that these assets, as noted at Finding 30, are the 
source of security for the bond issued by the corporate surety. This bond 
must be valid at all times in order for the corporate respondent to act as a 
registrant under the Act. 7 U.S.C. § 204; 9 C.F.R. § 201.10, 201.27-201.35. 
The evidence reveals (TR 354) that the bond of the corporate respondent is 
to a maximum of $60,000, and that if the surety was in any manner required 
to act pursuant to the bond, [some of] the very same assets the complainant’s 
counsel would have subjected to attachment to satisfy the proposed civil 
penalty are those to which the surety would look for recovery. . . . [However, 


"Complainant’s Status Report and Motion to Amend Complaint, March 25, 1987, p. 4; 
Complainant’s Proposed Findings of Fact, Conclusions and Brief in Support Thereof, March 1, 
1988, p. 37. 


{[ ~The word "not" has been deleted by the Judicial Officer.] 
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the record reveals no evidence that the respondent corporation’s bond would 
actually be in such jeopardy, and, for the reasons below, such a potentiality 
would present no bar to the assessment of the $10,000 civil penalty, in any 
event.] 

In Bosma v. Department of Agriculture, 754 F.2d 804, 810 (9th Cir. 1984) 
the Department sought to impose a $10,000 civil penalty upon the violation of 
the Act. The case instructs that it is the burden of the Department, to assess 
the size of the penalty based on all three elements required in the statute at 
7 US.C. § 213(b), i.e., the gravity of the offense, the size of the business, and 
the effect of the penalty on the person’s ability to continue to do business. It 
is not the obligation of the respondent to prove the negative, for example, that 
the penalty would have [an] adverse impact on the ability to continue in 
business. 


Complain[ant’s] counsel [has] established that the individual respondents, 
who are not individually licensed by the Department to operate as market 
agencies, possess assets which exceed the amount of the proposed civil 


penalty. (Finding 29). [“In closely held corporations,] the corporate veil [is] 
pierced in order to" reach] these personal assets as suggested by the Judicial 
Officer’s Decision and Order in Jn re Johnson-Hallifax, Inc., [47 Agric. Dec. 
430, 435 (1988) and, such is the case herein, as discussed below.] . . . 


Conclusion 


Based upon all of the testimony and exhibits received at the hearings, upon 
the presentations of counsel, the attached Findings of Fact and Application of 
Law, it is determined that the respondents violated the Act, 7 U.S.C. § 208, 
213(a), 221 and the Department’s Regulations, 9 C.F.R. § 201.42. 
Accordingly, the following Order is issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The respondents are charged in the Amended Complaint with operating 
while insolvent, with custodial account violations, and with record keeping 
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violations. Complainant has proven each of these charges by more than a 
preponderance of the evidence, which is all that is required.” 

The only significant issue on appeal is whether the individual owners 
should be held jointly and severally liable for a $10,000 civil penalty, since the 
corporate respondent has been found not able to pay it. Since I believe that 
the individual owners are able to pay the civil penalty within the criteria of 
section 312(b) of the Act (7 U.S.C. § 213(b)), I reverse the ALJ on this issue, 
for the reasons below. 

All parties agree that this proceeding is controlled by the principles set 
forth by the Ninth Circuit in Bosma v. U.S.D.A., 754 F.2d 804, 811 (9th Cir. 
1985). The Bosma court recognized that it is the Secretary’s responsibility to 
apply the criteria of section 312(b) of the Act (7 U.S.C. § 213(b)) to the 
determination of the amount of the civil penalty, as follows (id. at 810, 
emphasis in original): 


The statute specifically provides that in determining the amount of 
the penalty, "the Secretary shall consider the gravity of the offense, the 
size of the business involved, and the effect of the penalty on the 
person’s ability to continue to do business." 7 U.S.C. § 213(b) (1982) 
(emphasis added). 


Moreover, the Bosma court’s Standard of Review analysis recognized that 
the Judicial Officer’s factual findings, after the Judicial Officer examines the 
whole record, are entitled to great weight by the court, as follows (id. at 807): 


We must uphold the J.0.’s factual findings if they are supported by 
substantial evidence, based on our reading of the entire record. 
Corona Livestock Auction, Inc. v. United States Department of 
Agriculture, 607 F.2d 811, 814 & n. 8 (9th Cir. 1979). “On appeal from 
or review of the initial decision [by the ALJ], the agency has all the 
powers which it would have in making the initial decision except as it 
may limit the issues on notice or by rule." 5 U.S.C. § 557(b) (1982). 


See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); Jn re Rowland, 40 Agric. Dec. 1934, 1941 n.S (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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Furthermore, the Bosma court recognized that the Secretary has wide 
discretion in fashioning an appropriate sanction, as follows (id.): 


IT. Penalty. 


Bosma challenges the J.O.’s imposition of a $10,000 civil penalty. 
The choice of sanction is largely within an agency’s discretion; the 
reviewing court may overturn it only if it is unwarranted in law or 
unjustified in fact. Butz v. Glover Livestock Commission Co., 411 U.S. 
182, 185-88, 93 S.Ct. 1455, 1457-59, 36 L.Ed.2d 142 (1973). 


With these principles in mind, an examination of the record as a whole 
reveals, and I so find, that the record amply supports a $10,000 civil penalty, 
jointly and severally assessed against the individual respondents. 

The ALJ’s Finding 29 (which I adopt) shows combined individual 
respondents’ assets of $307,000; an amount more than 30 times the amount 
of the proposed civil penalty. 

However, I do not adopt as written the ALJ’s Finding 30, which speculates 
upon what the corporate respondent’s bonding agency might do, if the 
individual respondents are given a $10,000 civil penalty. The evidence reveals 
that respondents have on occasion been able to secure loans for more than 
$10,000 in the past, and there is no basis to infer that this $10,000 civil penalty 
will cause the loss of the ability to get credit, or do anything, really, to cause 
cancellation of respondent corporation’s bond. However, even if I agreed 
(which I do not) that the civil penalty would cause the bonding company to 
re-evaluate continuation of the current $60,000 bond, I am not persuaded by 
any record evidence that assets ($307,000) totalling more than five times the 
bond amount ($60,000) would not be sufficient assets for the bonding 
company. I infer, based on the undisputed evidence as to the $307,000 in 
assets, that payment of a $10,000 civil penalty by the individual respondents 
would not have any effect on the ability of respondents to continue in 
business. 

Finally, it must once again be emphasized that it is the Judicial Officer’s 
responsibility for determining if the 7 U.S.C. § 213(b) criteria are met. And 
the complainant’s function is to produce the evidence on the record. In 
fulfilling that function, I have examined the testimony of the Department’s 
sanction witness, Mr. Davis, and I find that this testimony specifically fulfills 
all the criteria of the Act, as follows (Tr. 496-500) (emphasis added): 
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BY MR. KAHAN: 


Q. Section 312(b) provides that the Secretary may also assess a civil 
penalty in the amount of up to $10,000 per violation. It sets forth three 
factors which the Secretary is to consider prior to imposing such a civil 
penalty. Do you know what those factors are? 


A. The Secretary is required to consider the effects of the penalty on 
the ability of the firm to continue in business, the size of the business, 
and the gravity of the offense involved. 


Q. Okay. Has the Packers and Stockyards Administration 
considered those factors in determination of the civil penalty which it 
is seeking? 


A. Yes. The gravity of the offense is considered particularly in light 
of the continuing nature of the violations over a long period of time, 
up to and through at least November 1986 -- or December -- 
November, December, that time period -- as far as the insolvency was 


concerned. The custodial account misuse continued at least throughout 
the time of the original audit, and it’s my understanding that checks 
were still being deposited to the general account as late as April of 
1985, when they needed funds to -- for other purposes. 


So as far as the gravity of the offense, there appeared to be a 
flagrant disregard for the requirements of the Act, and the custodial 
account regulations, over an extended period of time. The -- 


Q. The second factor, the size of the business? 


A. The size of the business. We would consider this market to be 
a -- among the mid-sized option [sic] markets, in the mid-range of size, 
the smaller end of those firms. And the amount of civil penalty being 
sought here is the amount for only a single -- the maximum amount for 
only a single violation, rather than for a number of violations. And the 
custodial misuse did -- was an ongoing problem, as well as the 
insolvency. 
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As far as the ability of the firm to continue in business, we have 
looked at, both prior to, and during the hearing, the ability of the 
respondents to pay, what their assets are, and what we feel like they 
can do. Their income is admittedly marginal, particularly in the case 
of Dan and Mary Anne Britton. The income of the corporation itself 
is admittedly marginal. However, we’re not seeking the civil penalty 
from the corporation. The individual respondents do, however, have 
some assets, as was noted in the answer filed in response to the initial 
complaint. They do not have large outstanding debts against those 
assets, and it is our judgment that they would be able to pay a civil 
penalty in this amount from the individuals, and this would not 
adversely affect the ability of the corporation to continue in business. 


Q. If the record had disclosed that the insolvency was half the 
amount that was set forth and shown by the documentary evidence, 
would that have affected your sanction recommendation? 


A. No, because we’re looking at a minimum sanction with respect 
to the solvency anyway. And it’s not necessarily the size of the 


insolvency, but the fact that there is an ongoing insolvency, and the 
duration of the insolvency. 


Q. Now, if the evidence disclosed that the custodial account had 
been short by half the amount that the evidence did disclose, would 
that have affected your sanction recommendation. 


A. No. And again -- well, not again, but in the case of the 
custodial account, obviously the shortage is of serious concern to us. 
But of more serious concern is the misuse of custodial funds. 


Q. Is the sanction that you’re seeking -- how does the sanction that 
you’re seeking compare with other sanctions that you have sought in 
similar cases? 


A. It would be favorable to on the low side. In the case of a much 
larger market with only custodial account violations, we agreed to a 
consent settlement of two weeks suspension, and a $25,000 civil penalty. 
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Q. And are there any factors that would go in mitigation or 
aggravation of the sanction which you’ve recommended? 


(Pause.) 
Let me withdraw that question. 


You mentioned -- you stated that that’s on the favorable, the low 
end. What would be the minimum sanction that you would seek for a 
situation in which there was an insolvency problem? 


A. The minimum sanction for insolvency would be two weeks, 
under normal circumstances. 


Q. What would be the minimum sanction that you would seek for 
-- today -- in terms of misuse of a custodial account? 


A. Four weeks. 


Q. And what would be the minimum sanction that you would seek 
where merely there was an imbalance in the custodial account, but no 
showing of misuse? 


A. Two weeks. 


Q. And with respect to where there is shown to be a lack of 
records, proper records being kept, complete and adequate records, 
what sanction would you seek in that factual situation? 


A. We would not normally seek a sanction in that case, other than 
the imposition of an order requiring that records be kept. Just for the 
records. Unless the records were false records, or were misleading 
records. 


Q. And what about this case? What kind of record 
recommendation in the order will -- would you -- 


A. We would seek an order in this case requiring that specific 
records be kept. 
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Q. And no further -- no additional suspension or civil penalty 
because of the lack of the records? 


A. That’s correct. 


Complainant raises two other minor issues, which are succinctly stated on 
the first page of Complainant’s Petition of Appeal and Brief In Support 
Thereof (June 3, 1988), as follows: 


1. The judge’s decision was incorrect in not attributing the debt of 
the Britton Brothers partnership to the financial condition of the 
corporation. 


2. The judge’s Finding of Fact 23(d) incorrectly stated the 
requirements relating to the maintenance of the custodial account, 
particularly as it relates to cash received by the market agency in 
payment of consigned livestock. 


On the first issue, complainant makes a very persuasive argument that the 
partnership’s bank debt should be attributed to Britton Bros., Inc. (id. at 2-5). 
If attribution of this debt to the corporation were critical to a showing that the 
corporation was operating while insolvent on the dates in question, I would 
reverse the ALJ on this point. 

However, the ALJ found the corporation insolvent based upon other 
evidence, and this debt’s attribution to Britton Bros., Inc., would only add to 
the total amount of the insolvency. Moreover, the complainant has not sought 
an increased sanction based upon the amount of this debt. Rather, and 
properly so, the complainant’s case has emphasized the corporation’s 
continued insolvency, found when respondent was re-audited during the week 
of January 12, 1987, in anticipation of the inchoate (but never consummated) 
consent decision. Consequently, there is no need to reach this issue, and this 
argument on appeal is rejected, even though complainant is correct on this 
issue. 

On the other hand, the complainant’s second issue makes a technically- 
valid point that the ALJ misstated, and misapplied, section 201.42(c) of the 
regulations (9 C.F.R. § 201.42(c)), concerning the requirements of deposits 
into a market agency’s custodial account. The ALJ’s initial decision will be 
modified to show that a market agency is required to deposit, into the 
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market’s custodial account, cash or checks received on sale day from the sale 
of consigned livestock, by the close of the next business day. 

The complainant produced evidence on the record that the violations were 
considered serious, and thus deserve a severe sanction, according to the 
Department’s severe sanction policy. The ALJ included some support in the 
initial decision for application of the severe sanction policy herein (Initial 
Decision at 22). Sanctions have been much more severe in recent years for 
violations of regulatory programs administered by the Department that are 
regarded by the administrative officials and the Judicial Officer as serious, in 
order to serve as an effective deterrent not only to the respondents, but also 
to other potential violators. These principles were recently restated in Jn re 
Ozark County Cattle Company, 49 Agric. Dec. __, slip op. at 44-47 (Mar. 19, 
1990), as follows: 


Respondent cites several cases mostly decided in the 1970’s to 
support a shorter suspension period, but sanctions have been uniformly 
more severe in recent years, as was recently recognized by the Sixth 
Circuit in Cobb v. Yeutter, 889 F.2d 724, 730 (6th Cir. 1989) (emphasis 
added), as follows: 


Cobb also asserts that the penalty imposed in this instance 
was arbitrary. Cobb notes that the ALJ and JO ordered a six- 
week suspension, even though only a four-week suspension was 
initially requested. Cobb claims the Secretary has no coherent 
suspension policy, but that this six-week suspension is contrary 
to a trend of four-week suspensions for custodial account 
violation settings. Finally, Cobb suggests the punishment is too 
severe for one whose errors were errors of ignorance and 
misunderstanding, rather than willful misconduct. 


We do not think the Secretary acted arbitrarily in assessing 
Cobb’s punishment. We first note that the Secretary, acting 
through a judicial officer, has broad authority in determining the 
appropriate sanction. Parchman, 852 F.2d at 863; Blackfoot 
Livestock Comm’n, 810 F.2d at 922. We review only to ensure 
that the chosen penalty is "an allowable judgment" under the law 
and facts. Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 
189, 93 S.Ct. 1455, 1459, 36 L.Ed.2d 142, reh’g denied, 412 US. 
933, 93 S.Ct. 2746, 37 L.Ed.2d 162 (1973); Blackfoot Livestock 
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Comm/’n, 810 F.2d at 922. Further, it is clear that despite 
Cobb’s protestations of innocent intent, the acts committed are 
deemed to have been willful, irrespective of evil motive, when the 
actor intentionally does something that is prohibited. Butz, 411 
US. at 187, 93 S.Ct. at 1458. Here, Cobb intentionally operated 
with only a $12,000 bond and intentionally chose not to deposit 
funds equal to accounts receivable. Finally, the apparent trend 
in recent decisions under the Packers and Stockyards Act is 
towards increased sanctions. In re Spencer Livestock Comm’n 
Co. and Mike Donaldson, 46 Agric. Dec. 268 (1987), aff'd, 841 
F.2d 1451 (9th Cir. 1988). 


The sanction imposed here is fully warranted, considering the 
serious nature of the violations. It is the policy of this Department to 
impose severe sanctions for violations of any of the regulatory 
programs administered by the Department that are repeated or that 
are regarded by the administrative officials and the Judicial Officer as 
serious, in order to serve as an effective deterrent not only to the 
respondents, but also to other potential violators. The basis for the 


Department’s severe sanction policy is set forth at great length in 
numerous decisions, e.g., In re Spencer Livestock Commission Co., 46 
Agric. Dec. 268, 424-32, 435-62 (1987), affd, 841 F.2d 1451 (9th Cir. 
1988), attached as Appendix B to this decision. Spencer explains (46 
Agric. Dec. at 455-62; slip op. at 242-51) the change in the 
Department’s sanction policy as a result of Farrow v. U.S.D.A., 760 F.2d 
211 (8th Cir. 1985). 


In addition, the sanctions imposed under the Packers and 
Stockyards Act in recent years have been much more severe than 
during earlier years, e.g., In re Stull Meats, Inc., 49 Agric. Dec. —__ 
(Feb. 15, 1990) ($50,000 civil penalty for bribing another firm’s agent 
and defrauding a buyer of meat); Jn re Top Livestock Co., 49 Agric. 
Dec. _ (Jan. 24, 1990) ($10,000 civil penalty and 6-month suspension 
for falsely increasing prices and weights to principals); Jn re Odom, 48 
Agric.Dec. _ (May 4, 1989) (5-year suspension for failure to pay for 
$285,000 worth of livestock, to be terminated after 1 year if payment 
made); In re Hutto Stockyard, Inc., 48 Agric. Dec. _ (Apr. 19, 1989) 
($20,000 civil penalty and 90-day suspension order applicable to all of 
respondents’ businesses, including an auction yard not involved in 
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respondents’ weighing violations), appeal docketed, No. 89-2717 (4th 
Cir. June 5, 1989); In re Mendicoa, 48 Agric. Dec. __ (Mar. 16, 1989) 
(1-year suspension and $10,000 civil penalty for weighing, bonding, and 
prompt payment violations); Jn re Ferguson, 48 Agric. Dec. __ 
(Mar. 1, 1989) (6-month suspension and $25,000 civil penalty (held in 
abeyance) for increasing prices in commission transactions), appeal 
docketed, No. 89-2079 (8th Cir. July 7, 1989); In re Great American 
Veal, Inc., 48 Agric. Dec. __ (Jan. 19, 1989) ($129,000 civil penalty 
for failing to pay for livestock, operating while insolvent, giving undue 
preference to a creditor, and taking over another packer’s inventory 
without paying the packer’s creditors), aff'd, 891 F.2d 281 (3d Cir. 
1989) (unpublished); Jn re Tiemann, 47 Agric. Dec. ____ (Oct. 20, 
1988) (5-year suspension for failure to pay $27,000 for livestock, to be 
terminated after 180 days if full payment made); Jn re Murfreesboro 
Livestock Market, Inc., 46 Agric. Dec. 1216 (1987) (1-year suspension 
for custodial account violations and various fraudulent activities); Jn re 
Parchman, 46 Agric. Dec. 791 (1987) (90-day suspension and $10,000 
civil penalty for weighing violations), aff'd, 852 F.2d 858 (6th Cir. 1988); 
In re Rotches Pork Packers, Inc., 46 Agric. Dec. 573 (1987) ($50,000 
civil penalty for failing to pay for meat products); In re Spencer 
Livestock Commission Co., 46 Agric. Dec. 268 (1987) (10-year 
suspension and $30,000 civil penalty for increasing prices and weights 
in commission purchases), aff'd, 841 F.2d 1451 (9th Cir. 1988); In re 
Welch, 45 Agric. Dec. 1932 (1986) (decision as to Benson) ($10,000 civil 
penalty and 1-year prohibition from engaging in business subject to the 
Act for fraud by an auction market employee); Jn re Garver, 45 Agric. 
Dec. 1090 (1986) (2-year suspension for failing to pay for livestock), 
aff'd, 846 F.2d 1029 (6th Cir.), cert. denied, 109 S. Ct. 63 (1988); In re 
Holiday Food Services, Inc., 45 Agric. Dec. 1034 (1986) ($50,000 civil 
penalty for commercial bribery), remanded, 820 F.2d 1103 (9th Cir. 
1987); In re Corn State Meat Co., 45 Agric. Dec. 995 (1986) ($50,000 
civil penalty for commercial bribery); In re Blackfoot Livestock 
Commission Co., 45 Agric. Dec. 590 (1986) (6-month suspension for 
custodial account and check-kiting violations), aff'd, 810 F.2d 916 (9th 
Cir. 1987); In re Farmers & Ranchers Livestock Auction, Inc., 45 Agric. 
Dec. 234 (1986) (decision as to Millspaugh) (5-year suspension, but 
permitting respondent to be employed as an auctioneer after 1 year, for 
check-kiting, custodial account and payment violations, and purchasing 
livestock for speculation out of consignments); In re Saylor, 44 Agric. 
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Dec. 2238 (1985) (decision on remand) (8-month suspension and 
$10,000 civil penalty for fraudulent sales and purchases); Jn re ITT 
Continental Baking Co., 44 Agric. Dec. 748 (1985), final consent 
decision, 44 Agric. Dec. 1971 (1985) ($10,000 civil penalty for 
discriminatory promotional allowances); Jn re Powell, 46 Agric. Dec. 49 
(1985) (5-year suspension for failure to pay for livestock), appeal 
denied, 44 Agric. Dec. 1220 (1985) (appeal not timely filed); Jn re 
Mid-West Veal Distributors, 43 Agric. Dec. 1124 (1984) ($77,000 civil 
penalty, with $27,000 suspended, for payment, bond and trust 
violations); Jn re Mayer, 43 Agric. Dec. 439 (1984) (decision as to 
respondent Doss) (2-year suspension for payment violations), appeal 
dismissed, No. 84-4316 (Sth Cir. July 25, 1984); In re Peterman, 42 
Agric. Dec. 1848 (1983) ($20,000 civil penalty for bait-and-switch 
advertising and deceptive practices), aff'd, 770 F.2d 888 (10th Cir. 
1985). 


Another matter that the ALJ only lightly discussed is the Department’s 
policy on piercing the corporate veil in cases where the individual respondents 
have 100% ownership/control of the corporate respondent. 

A recent case where the corporate veil was so pierced was in Jn re Great 
American Veal, Inc., 48 Agric. Dec. ___, slip op. at 24-25 (Jan. 19, 1989), 
aff'd, 891 F.2d 281 (3d Cir. 1989) (unpublished), where it is stated that the veil 
‘will be pierced to effectuate the policy of the Act, where the individual 
respondent is the alter ego of the respondent corporation, as follows: 


Thomas Burke, the individual respondent, is being made the subject 
of all of the requirements of the Order being entered, and the civil 
penalties being assessed. The evidence is clear that he personally 
participated in many of the acts which have been found to violate the 
Act. He is the President and sole owner of the corporate respondent 
which is, in every sense, his alter ego and, unquestionably, this is a case 
where the corporate veil needs to be pierced to effectuate the Act’s 
statutory policy. Livestock Marketers, Inc. v. United States, 558 F.2d 748 
(Sth Cir. 1977), cert. denied, 435 U.S. 968 (1978); Bruhn’s Freezer Meats 
v. United States Department of Agriculture, 438 F.2d 1332 (8th Cir. 
1971); Sebastopol Meat Co. v. Secretary of Agriculture, 440 F.2d 983 (9th 
Cir. 1971); In re Jackson Union Stockyards, Inc., 37 Agric. Dec. 1533 
(1978), affd sub nom. Jackson Union Stockyards v. United States 
Department of Agriculture, 597 F.2d [770] (Sth Cir. 1979); In re 
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Mid-States Livestock, Inc., 37 Agric. Dec. 547 (1977), aff'd sub nom. 
Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978). [Accord In re 
Rotches Pork Packers, Inc., 46 Agric. Dec. 573, 581 (1987).} 


Even more recently, other recent cases were collected by one of the 
Department’s Administrative Law Judges, and the Judicial Officer’s comments 
upon the propriety of piercing the corporate veil--making the point that it is 
now considered routine--were set forth in Jn re Andersen Dairy, Inc., 49 Agric. 
Dec. __, slip op. at 12-13 (Feb. 12, 1990), as follows (emphasis added): 


In the following instances, the Judicial Officer has indicated either 
that he is piercing the corporate veil or considering the entities as a 
single operation. These cases are under other Acts, not involved in this 
proceeding. However, they do reflect the reasoning of the Judicial 
Officer: In re: White [, 47 Agric. Dec. 229, aff'd per curiam, 865 F.2d 
262 (6th Cir. 1988) (unpublished; text in WESTLAW)]; - In re: 
Johnson-Hallifax, Inc. - February 22, 1988; AWA Docket No. 295 - 
In re: Post - March 15, 1988; P&S Docket No. 6458 - In re: Rotches 
Pork Packers, Inc. - April 13, 1987; In re: Perfect Potato Packers, Inc. - 
45 Agric. Dec. 338 (1986); and Jn re: Central Coastal Meats, 288 F.2d 
608 (3d Cir. 1961), cert. denied, 372 U.S. 965 (1963). 


Among the more recent decisions of the Judicial Officer where he 
had occasion to comment upon the propriety of piercing the corporate 
veil is that of: In re: Western States Cattle Company, et al., [47 Agric. 
Dec. _ (June 23, 1988), rev'd on other grounds, 880 F.2d 88 (8th Cir. 
1989)]. The following statements made by the Judicial Officer in that 
case had to do with the Packers and Stockyards Act: (However, there 
is no reason to believe that they would not be applicable in this 
situation.) The Judicial Officer explained that for regulatory purposes, the 
Department routinely pierces the corporate veil to hold a litigant liable 
for the actions of wholly-owned subsidiaries. He stated, in part: 


... The use of nominal companies to mask wrongdoing is 
not allowed by the Department, and the corporate veil is 
routinely pierced to expose respondents to liability for their 
wholly-owned companies’ wrongdoing. When the individual 
respondents own 100% of the stock of the respondent company 
and are responsible for the day-to-day operation, management, 
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and control of the practices and activities of the company, the 
corporate veil is routinely pierced to impose a sanction on the 
responsible individual respondent. This statement of law and 
practice was recently set forth in Jn re: White, 47 Agric. Dec. 
[229, 311 (1988), aff'd per curiam, 865 F.2d 262 (6th Cir. 1988) 
(unpublished; text in WESTLAW)]: 


All of the arguments raised in the respondents’ appeal (Respondents’ Brief 
on Complainant’s Appeal to the Judicial Officer (Aug. 31, 1988)) have been 
carefully considered by the Judicial Officer, have been found to be without 
merit, and are rejected. Moreover, all of respondents’ arguments therein have 
already been specifically addressed, either in the ALJ’s initial decision, as 
modified, or in the Additional Conclusions by the Judicial Officer, and no 
good purpose would be served by revisiting them here. 

Consequently, the sanction imposed by the ALJ is adopted, and the 
Judicial Officer additionally imposes the $10,000 civil penalty sought by 
complainant, jointly and severally against the individual respondents. 
However, in these types of cases, the Judicial Officer sometimes takes the 
financial situation and ability to pay of the individual respondents into 
consideration, and allows payment over several years. See e.g., Jn re Ferguson, 
48 Agric. Dec. _, slip op. at 59 (Mar. 1, 1989) ($25,000 payable over 5 
years); In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 464 (1987), 
aff'd, 841 F.2d 1451 (9th Cir. 1988); In re Welch, 45 Agric. Dec. 1932, 1955 
(1986) ($10,000 payable over 3 years); and In re Mid-West Veal Distributors, 
43 Agric. Dec. 1124, 1155-56 (1984) ($50,000 payable over 6 years). Here, I 
believe a $10,000 civil penalty payable over 4 years would be appropriate. 


Order 


The corporate respondent, its officers, directors, agents and employees, 
directly or through any corporate or other device, and respondents Donald 
Britton, Daniel Britton and Roberta Britton, their agents and employees, 
directly or through any corporate or other device, shall cease and desist from: 

1. Engaging in business subject to the Act while their current liabilities 
exceed their current assets; 

2. Failing to deposit in their "Custodial Account for Shippers’ Proceeds," 
within the time prescribed by section 201.42 of the regulations (9 C.F.R. § 
201.42), an amount equal to the proceeds receivable from the sale of 
consigned livestock; and 





454 PACKERS AND STOCKYARDS ACT 


3. Failing to otherwise maintain their “Custodial Account for Shippers’ 
Proceeds" in conformity with the provisions of section 201.42 of the 
regulations (9 C.F.R. § 201.42). 

Respondents shall keep and maintain accounts, records and memoranda 
which fully and correctly disclose the true nature of their operations subject 
to the Act, including but not limited to: (a) invoices showing all livestock sold 
from consignment; (b) invoices showing the true and correct name of the 
buyer of the livestock or a designation by which the identity of the buyer can 
be determined; (c) monthly bank reconciliations; (d) a record of cash received 
from cash sales; and (e) a general ledger showing the corporate respondent’s 
assets, liabilities, income, expenses and net worth. 

The corporate respondent is suspended as a registrant subject to the Act 
for a period of 14 days and thereafter until it demonstrates that its current 
assets at least balance its current liabilities. When the corporate respondent 
demonstrates that its current assets at least balance its current liabilities, a 
supplemental order will be issued in this proceeding, terminating this 
suspension after the expiration of the 14-day period. Respondents Donald 
Britton, Daniel Britton and Roberta Britton shall not be registered to engage 
in business as a dealer or market agency during the period of the corporate 
respondent’s suspension, and pursuant to § 303 of the Act (7 U.S.C. § 203), 
are prohibited from operating as a dealer or market agency without being 
registered. 

The individual respondents are hereby assessed jointly and severally civil 
penalties totalling $10,000: Provided, however, That the civil penalties shall be 
paid over a 4-year period, with the first annual $2,500 payment due on July 1, 
1990, and each annual $2,500 payment thereafter due on the same day of the 
following years. The civil penalties are to be paid by check(s) made payable 
to the Treasurer of the United States, and mailed to the Assistant General 
Counsel, Trade Practices Division, Office of the General Counsel, Room 
2446-South, United States Department of Agriculture, 
Washington, D.C. 20250-1400. If complainant advises respondents that any 
check was returned unpaid because of insufficient funds or any other reason, 
all future annual payments shall be by certified check(s). 

The cease and desist and recordkeeping provisions of this order shall 
become effective on the day after service of this order. 

The suspension provisions shall become effective on the 30th day after 
service of this order on respondents. 
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In re: SHIELD LIVESTOCK CO., INC., R. B. SHIELD, and WILLIAM 
FITZGERALD. 

P&S Docket No. D-89-19. 

Decision and Order filed June 29, 1990. 


Unfair and deceptive practices - Pencil markups in weight - Recordkeeping violations - Alter ego 
- Dealer. 


The Judicial Officer granted a joint motion by the parties to withdraw their respective appeals 
from the decision filed by Judge Bernstein (ALJ), and to modify the order to assess a civil 
penalty of $50,000 against respondents Shield Livestock Co. and R.B. Shield, in lieu of any 
suspension of their registration, and prohibit respondent Fitzgerald from registering or operating 
subject to the Act for 6 months. 


Jane McCavitt, for Complainant. 
J. W. Tyner, Dallas, TX, for Respondents. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), hereinafter 
referred to as the Act, instituted by a Complaint filed on November 29, 1988. 

The Complaint alleges that Respondents wilfully violated section 312(a) of 
the Act (7 U.S.C. §§ 213(a)), and sections 201.49, 201.55 and 201.43(b) of the 
regulations promulgated by the Secretary under authority granted under the 
Act (9 C.F.R. § 201.29, 201.55) (the regulations), in that Respondents sold 
livestock to various customers on an actual weight basis, and in invoicing 
customers, arbitrarily and fraudulently added weight to the actual purchase 
weight. The Complaint also charges that Respondents wilfully violated section 
401 of the Act (7 U.S.C. § 221) in that Respondents failed to keep and 
maintain accounts, records and memoranda which fully and accurately 
disclosed all transactions in its business as a dealer under the Act. The 
Complaint was amended on December 28, 1988 to delete one allegation and 
again on March 9, 1989, to correct a typographical error. 

Respondents filed an Answer on January 23, 1989, in which the corporate 
Respondent and Respondent R. B. Shield admitted the jurisdictional 
allegations in paragraph I of the Complaint. Respondent William Fitzgerald 
admitted that he is Secretary-Treasurer of the corporate Respondent and 
office manager responsible for the daily bookkeeping and denied that he is 
responsible for the daily overall management of the corporate Respondent 
with R. B. Shield and that he is a dealer within the meaning of the Act. 
Respondents denied the substantive allegations. 





456 PACKERS AND STOCKYARDS ACT 


A hearing was held before me on March 21-22, 1990, in Dallas, Texas. 
Respondents were represented by J. W. Tyner, Esq.; Complainant was 
represented by Jane McCavitt, Esq. The parties filed proposed findings of 
fact, proposed conclusions of law and briefs on June 1 and June 4, 1990. 

On June 11, 1990, Complainant filed a request for an Order permitting the 
parties to file simultaneous reply briefs. By Order, filed June 12, 1990, the 
motion was granted and the parties were permitted to file reply briefs on or 
before June 25, 1990. Complainant filed a reply brief on June 25, 1990. 
Respondent has failed to file a reply brief. 

All proposed findings, proposed conclusions and arguments have been 
considered. To the extent indicated they have been adopted. Otherwise, they 
have been rejected as irrelevant or not supported by the evidence. 


Findings of Fact 


1. Respondent Shield Livestock Co., (the corporate Respondent) is a 
Texas corporation whose business mailing address is Route 1, Box 27AB, Fort 
Worth, Texas 76179. 

2. The corporate Respondent is, and at all times material was: 

(a) | Engaged in the business of buying and selling livestock for its 
own account and buying livestock on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock for its own account or as an agent of the purchaser. 

3. Respondent R. B. Shield, hereinafter is an individual whose business 
mailing address is Route 1, Box 27AB, Fort Worth, Texas 76179. 

4. Respondent Shield is, and at all times material was: 

(a) President and primary owner of the stock of the corporate 
Respondent, and with Respondent William Fitzgerald, responsible for the 
daily overall management of the corporate Respondent; and 

(b) A dealer within the meaning of and subject to the provisions of 
the Act. 

5. William Fitzgerald is an individual whose business mailing address is 
Route 1, Box 27AB, Fort Worth, Texas 76179. 

6. Respondent Fitzgerald is, and at all times material herein was: 

(a) Secretary-Treasurer of the corporate Respondent, manager of 
the office and responsible for daily bookkeeping, accounting and other 
financial aspects of the business, as well as the accounting involved with cattle 
purchased and cattle sold, and with Respondent R. B. Shield, responsible for 
the daily overall management of the corporate Respondent; and 
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(b) A dealer within the meaning of and subject to the provisions of 
the Act. 

7. Respondent R. B. Shield was engaged in buying and selling livestock 
for approximately twenty years prior to this ownership of the corporate 
Respondent. (Tr. 115, 126, 143, 203-204, 231) 

8. During all times relevant to the allegations of the Complaint, 
Respondents maintained a numerical classification system whereby different 
classes and weight ranges of livestock were assigned different numbers. The 
purchasing agents and employees of Respondents would buy the livestock 
under the appropriate numerical designation at the time of purchase. (e.g., 
"SL31" for Shield Livestock 31s) The auction markets would bill Respondents 
for their purchases by showing the number of head, weight, price and total 
cost for each group of livestock purchased by Respondents under a particular 
numerical designation. (e.g., Tr. 23-44 relating to CX 2; Tr. 145-148, 156; CX 
2-14) 

9. For each of their daily livestock purchases from a particular seller, 
Respondents would generate a summary card. The summary card would 
again show the number of head, purchase weight and purchase cost for each 
group of livestock assigned a particular numerical designation. The summary 
card would also show an additional amount which was then added to the 
purchase cost of the livestock for each of the numerical designations. This 
additional amount represented the prorated expenses relating to the 
acquisition and transportation of the livestock, such as buying commissions 
paid to agents purchasing the livestock, trucking paid to transport the livestock 
to Respondents’ facility, and yardage or feed charges paid to the seller. (Tr. 
28, 146-47, 209; e.g., CX 4, pp. 12, 19, 27, 36, 41, 49) 

10. As each of the purchases made by Respondents arrived at their facility, 
Respondents recorded information concerning those purchases onto 
worksheets. One purpose of these worksheets was to trace particular livestock 
purchased by Respondents to sale, and each worksheet was subsequently 
physically attached to the sales invoice relating to the livestock shown on the 
worksheet. These worksheets were maintained so that the specific livestock 
purchased from a seller and assigned a particular livestock designation number 
were recorded on the worksheet also assigned that livestock designation 
number. These worksheets also showed the seller of those livestock, the 
purchase weight and the "Cattle First Cost," which was the cost of the 
livestock with the prorated expenses shown on the summary cards previously 
prepared by Respondents. (Tr. 16-19, 145-46, 154-55, 205-06, 232; e.g., CX 2, 
pp. 5-6) 
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11. At the end of each worksheet, a total was shown in the column 
designated "Weight." With one exception, each of the worksheets which were 
introduced in this proceeding shows a total at the end of the weight column 
which was greater than the total of the purchase weights of the livestock 
shown on the applicable worksheet. Of the dozens of worksheets provided by 
Respondents to Complainant’s investigator, there was no instance where a 
total was shown for the figures shown in the "Weight" column on the 
worksheet which was less than the correct total of those figures. (Tr. 17, 209- 
210) 

12. The one exception referred to in Finding of Fact No. 11 above was a 
worksheet which showed a total weight at the end of the weight column which 
accurately totalled the purchase weights of the livestock shown on that 
worksheet. In that transaction, the customer who purchased those livestock 
was sent an invoice which billed for a weight which was 610 pounds greater 
than the total weight shown on the worksheet. (CX 2, pp. 2, 5-6; Tr. 25) 

13. In November 1987, Complainant’s investigators asked Respondents R. 
B. Shield and Fitzgerald to explain the differences between the purchase 
weights which Respondents received and the sales weights at which 
Respondents billed their customers as shown on Respondents’ business 
records. Respondents contended the differences were due to reweighing of 
the livestock and mathematical errors in totalling the weight entries shown on 
the worksheets. 

14. On or about the dates and in the transactions set forth in Appendix I 
[omitted, Editor], Respondents sold livestock at weights which exceeded the 
purchase weights of such livestock. (CX 1-14, JEX 1-67) 

15. In connection with the transactions set forth in Appendix I, 
Respondents did not maintain any scale tickets evidencing that the livestock 
was reweighed by Respondents. (Tr. 160, 178) 

16. Dealers customarily bill their customers on the original purchase 
weights obtained at auction yards, as opposed to weights obtained during a 
subsequent reweighing. (Tr. 86, 88, 109, 126, 131, 234) 

17. When livestock are purchased at an auction market and shipped to the 
buyer’s facility, the livestock will usually weigh less upon their arrival at the 
facility than they did at the time of the auction’s weighing. The amount of 
this difference, or "shrink", is dependent upon many variables. (Tr. 89-90, 102- 
03, 125-26) 

18. During the time material to the allegations of the Complaint, 
Respondent R. B. Shield was regularly involved in negotiating the sales 
agreements with the customers of the corporate Respondent. (Tr. 110, 127) 
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19. During the time material to the allegations of the complaint, 
Respondent Fitzgerald was regularly involved in preparing the firm’s 
worksheets, including determining the total weight which would be shown at 
the end of these worksheets and on the sales invoices. (Tr. 16, 144-46, 157) 

20. Respondent R. B. Shield participated in the preparation of 
Respondents’ worksheets by instructing the firm’s bookkeeper to add a 
specified number of pounds to the purchase weights of livestock shown on the 
worksheets. (Tr. 144-45, 162-63; CX 3, p. 5, CX 11, p. 6) 

21. On those occasions when Respondents actually reweighed livestock and 
sold the livestock on the basis of the reweighs, Respondents did not maintain 
scale tickets or other documentation showing the actual weights of the reweigh 
drafts. (Tr. 177-78) 

22. During the time material to the Complaint, Respondents did not 
maintain sales invoices or any other record showing the dates Respondents 
sold livestock to Bartlett Cattle Company. (Tr. 17, 167-69; CX 14) 

23. During the time material to the Complaint, Respondents sold livestock 
to Bartlett Cattle Company on the basis of a weight which would be billed to 
Bartlett subject to a possible adjustment for excessive shrink upon arrival of 
the livestock at Bartlett’s facility. Pursuant to this arrangement, Respondents 
billed Bartlett at a weight which Bartlett understood to be Respondent’s 
purchase weight and if the livestock did not weigh less than an agreed upon 
percentage of the billed weight when received by Bartlett, Bartlett would pay 
Respondents on the basis of the billed weight. Otherwise, Bartlett adjusted 
the billed weight so that it paid Respondents on the basis of the billed weight 
minus the maximum shrink agreed upon. (Tr. 125-26) 


Conclusions of Law and Discussion 


I. Respondents were Billing their Customers 
for Livestock at False and Incorrect Weights 


The record in this proceeding establishes that during the period relevant 
to the allegations in the Complaint, Respondents were continuously billing 
their customers for livestock at weights which substantially exceeded the 
weights at which the Respondents had purchased the livestock. Complainant’s 
investigator and Respondents’ ex-bookkeeper explained how Respondents 
maintained a record-keeping system in which the Respondents’ purchase 
weights were first transferred from their purchase invoices to summary cards, 
and then to worksheets as each of their livestock purchases were received and 
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sorted off for sale. Each type of livestock was recorded on a separate 
worksheet and once the Respondents had accumulated enough livestock on 
a particular worksheet for the order in question, a total weight was written at 
the end of the worksheet and a sales invoice was prepared for the customer, 
with Respondents’ copy of the sales invoice attached to the worksheet. (Tr. 
23-44, 145-148, 209; CX 2-14) 

The central dispute in this case is whether the Respondents, when billing 
and collecting from their customers, billed at weights which were false and 
incorrect. During the hearing, Mike Pacatte, the Packers and Stockyards 
Administration investigator, introduced 13 exhibits of Shield transactions that 
trace the cattle from purchase to sale. These exhibits consist of sales invoices, 
load worksheets and purchase summary cards prepared by Respondents as 
well as purchase invoices issued by sellers to Respondents. (CX 2-14) These 
exhibits establish that Respondents fashioned their record-keeping system so 
that the load worksheets which they generated traced the livestock they 
purchased to its sale. (Tr. 23-44) These exhibits and supporting testimony 
also establish that the load worksheets accurately reflect the actual purchase 
weights of the livestock shown on each of those worksheets. (Tr. 23-44, 144- 
46, 208-209, 232) Sixty-seven additional transactions were admitted as joint 
exhibits. (JEX 1-67) These exhibits primarily consist of the livestock 
company’s load worksheet and invoice, if one was available, but do not include 
the purchase invoices and summary cards that are present in CX 2-14. In 
many of the exhibits, there is only one invoice for the day’s sale to a customer, 
but multiple load worksheets were made for the invoice because the customer 
requested different types of cattle. (e.g., CX 4, JEX 2, 3, 7, 8, 22) A total of 
117 load worksheets were introduced at hearing, all of which evidence weight 
padding in a variety of ways. By billing their customers for falsely increased 
weights, Respondents willfully committed an unfair and deceptive practice in 
violation of the Packers and Stockyards Act. 

The total weight shown at the end of each worksheet documented in the 
record of this proceeding was greater than the total of the purchase weights 
of the livestock comprising that sale, with one exception. In that case, the 
worksheet correctly totalled the purchase weight figures shown above it, but 
an increased weight was placed on the sales invoice billing the customer. (CX 
2, pp. 2, 5-6) Respondents R. B. Shield and Fitzgerald claimed at the time of 
the investigation (Tr. 177-80), and Respondents’ counsel suggested at hearing 
(Tr. 211), that these discrepancies were due to the livestock being reweighed 
or to mathematical errors which were made when Respondents totalled the 
purchase weight figures shown on each of the worksheets. 
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The Respondents primarily used two methods to falsely increase the 
weights billed to their customers. On many of the load worksheets, 
Respondent simply placed a weight figure (e.g., 500) in the "Weight" column 
of the worksheet and, then, added that amount to the total weight. (e.g., CX 
9, 11, 14, JEX 2, 7, 11, 12) This added poundage was often written with the 
initials "R. B." next to the number. (eg., CX 3, JEX 3, 4, 5, 6, 8) For 
example, in CX 3, pp. 4-5, Respondents devoted all but the last three lines of 
that worksheet documenting the make-up of the load by entering and 
subtotalling the head counts, actual purchase weights and costs of the 75 head 
of livestock sold to Todd Martin of Spearman, Texas, on May 24, 1987 (CX 
3, p. 2). On the third to the last line on CX 3, p. 5, Respondents show the 75 
head total with a "Weight" of 23,155, representing the accurate total of the 
purchase weights recorded by Respondents in the same column on the lines 
above it. However, on the next to last line on CX 3, p. 5, Respondents 
recorded an additional figure of 1,740 (23,155 x 7.5% = 1736.63) in the 
"Weight" column with the notation "R. B." Finally, on the last line, 
Respondents totalled the 23,155 actual purchase weight and the 1,740 for a 
grand total of 24,895 pounds for the 75 head, which was then transferred to 
the sales invoice sent to their customer. (CX 3, p. 2) 

During her testimony, Christi Grogg, a former employee of the corporate 
Respondent, explained that when she was filling out a load worksheet she 
would sometimes get a call from R. B. Shield who was in the livestock 
company’s other office and he would tell her to add a number to the 
worksheet. She speculated that "he could have had a scale ticket in his hand 
and I just didn’t see it.". (Tr. 152) Mr. Pacatte testified that Ms. Grogg 
identified one such entry for 600 pounds found at the bottom of a load 
worksheet (CX 11, p. 6) that was in her handwriting and that she entered on 
the sheet because R. B. Shield told her to put it there. However, during her 
interview with Mr. Pacatte, Ms. Grogg stated that she did not believe it was 
a reweigh. (Tr. 163) When asked about reweighing, Ms. Grogg told Mr. 
Pacatte that they reweighed some cattle but not very many. (Tr. 163) Her 
original conversation with Mr. Pacatte took place about two and a half years 
before the hearing, while she was still employed by Shield. (Tr. 151) In 
addition, at the hearing Ms. Grogg testified that cattle were not reweighed 
"real often." (Tr. 152) She first estimated that some were reweighed every 
weekend and then corrected that estimate to say it was not every weekend. 
(Tr. 152) Ms. Grogg stated that she could not see the scale from the office 
where she worked on the weekends. (Tr. 152) 





462 PACKERS AND STOCKYARDS ACT 


At the hearing, Mr. Pacatte also testified about the exit interview held with 
Mr. Shield and Mr. Fitzgerald. According to Mr. Pacatte, Mr. Shield 
explained that the added weight numbers on the worksheets were reweighs 
and that he did not keep scale tickets of these reweighs. (Tr. 178) Mr. 
Pacatte testified that while there were some scale tickets in the Shield records, 
there were not scale tickets accompanying the documentation entered at 
hearing (CX 2-14 and JEX 1-67). At the hearing, Respondents gave no 
explanation for the added pounds that were on the load worksheets and then 
invoiced to Shield’s customers. 

Suggesting that the additional entries in the "Weight" column were due to 
reweighing lacks credibility. The records maintained by Respondents neither 
identify the specific cattle in the load which were purportedly reweighed, nor 
do they show the actual reweigh which was purportedly taken. Respondents’ 
contention that they issued scale tickets for the reweighs but threw them away 
(Tr. 177-78) is equally unbelievable. Respondents maintained at least three 
types of documentation showing the original purchase weights - the purchase 
of invoices received from the sellers (e.g., CX 2, pp. 9-10, 15-16, 21-22), the 
summary cards which they generated for each purchase (e.g., CX 2, pp. 8, 14, 
20), and the worksheets tracing the purchases to sale. (e.g., CX 2, pp. 5-6) 
Yet, despite this careful documentation of the original purchase weights, 
Respondents suggest that they simply threw away the only documentation 
which showed the actual weight of the livestock they reweighed. 

In addition, an examination of the record shows that the weight which was 
being added to the total purchase weight of these loads was often a number 
in even 50-pound increments. It is unlikely that these differences would result 
from reweighing. 


Accurate 

Purchase 

Weight Additional 

Total Figure Total 
Exhibit Shown On Shown On Shown On 
Number Worksheet Worksheet Worksheet 


CX 11,p.6 15,560 600 16,160 

JEX 3A 7,055 7,155* 
JEX 3B 2,545 2,645" 
JEX 3C 10,805 10,905* 
JEX 3D 4,685 4,735" 
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JEX 3E 4,370 50 
JEX 4 970 500 
JEX 5 38,110 500 
JEX 6 80,585 500 
JEX 7A 16,700 150 
JEX 7C 4,705 50 
JEX 7D 5,290 50 
JEX 8A 300*** 
JEX 30B 20,900 500 
JEX 39 500*** 
JEX 41 500*** 
JEX 46 500*** 
JEX 47 500*** 


* 


In these transactions, these figures do not appear at the end of the 
worksheet. A portion of the load (weight and head count) were subtotalled 
correctly on the worksheet and the additional weight figure is shown and 
added to the subtotal on the worksheet. Then additional head and weight are 
added to the worksheet to finish the load. Therefore, these figures will appear 


on the worksheet when the first part of the load was subtotalled. 


** An additional 500 pounds was added onto this load before this final 500 
pounds was added. 

*** These worksheets show the additional weight figures without actual 
purchase weights being totalled or subtotalled at that point on the worksheet. 
In all instances, the notation "R.B." appears to the left of the additional weight 
figure being added to the worksheet. 


The other common method that Shield used to add false weight to the 
load worksheet was to place an incorrect total weight at the end of the 
worksheet, or an incorrect subtotal at some earlier point on the worksheet. 
(e.g., CX 4, 5, 6, 7, 8, 10, 12; JEX 1, 15, 16, 17, 18) While no added weight 
figure was actually written on the load worksheet, the final weight was higher 
than the sum of the individual entries in the "Weight" column. Respondent’s 
counsel explained that everyone makes mistakes (Tr. 211). However, it is 
unlikely that bookkeepers could make so many "errors" in this day of 
computers and calculators. Since the worksheet totals were added up daily, 
there was only a short column to total each day and when the load was 
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completed. Often the incorrect addition does not appear until the very end 
of the load worksheet when only a few numbers need to be added. (CX 4, pp. 
4-11) In addition, Mr. Pacatte stated that he never saw an incorrect total 
weight which equalled less pounds than the correct total; these "mistakes" 
were always to respondents’ advantage. (Tr. 181) Again, Respondents 
provided no explanation at the hearing for this marked discrepancy which 
appears on many of the load worksheets. 

Respondents’ claim of addition errors is insupportable. As discussed, there 
was a large number of "mathematical errors," and the errors never worked to 
Shield’s disadvantage. In addition, the difference between the correct total 
and the incorrect total which was entered on the worksheets by Respondents 
is in 50-pound increments in a strikingly high number of transactions. The 
following chart illustrates this. 


Worksheet Total of 
Purchase Purchase 
Weights As Weights As 
Correctly Shown On 
CX Number* Totalled Worksheet Difference 


CX 4, pp. 4-5 13,975 14,075 100 
CX 4, pp. 6-7 3,315 3,365 50 
CX 4, pp. 8-9 8,320 8,370 50 
CX 4, pp. 10-11 15,460 15,560 100 
CX 7, pp. 4-5 49,175 49,425 250 
CX 8, pp. 4-5 49,845 51,345 1,500 
CX 10, pp.4-5 51,470 51,970 500 
JEX 1 43,565 49,995 450 
JEX 19A 21,355 21,555 200 
JEX 19B 15,680 15,830 150 
JEX 21B 5,885 5,935 50 
JEX 21C 6,125 6,175 50 
JEX 21D 6,345 6,395 50 
JEX 22D 9,320 9,420 100 
JEX 28 47,410 47,660 250 
JEX 50 52,575 53,975 1,400 
JEX 62 49,470 50,470 1,000 
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While the arbitrary addition of an extra weight figure onto the worksheet 
or an incorrect total are the two primary methods that Respondents used to 
add false weights to the worksheets and to the invoices, other methods were 
employed on other occasions. In CX 2, the worksheet shows the correct total 
weight figure, but an increased weight was transferred to the invoice. (CX 2, 
pp. 2, 6) In CX 13, the correct weight was originally written on the load 
worksheet, and then written over with a higher number which was transferred 
to the invoice. (CX 13, pp. 2, 4) In JEX 17, 18, and 54, there was a 
subtraction for one dead animal from the total number of head, but no 
corresponding weight reduction was made. However, that poundage was not 
included on the added weight column of CX 1. (JEX 17D, 18, 54) 

Sometimes the load worksheet would have a correct total and then a 
higher total would be written below it and that inflated total would be used 
when billing the customer. (e.g., JEX 47, 51) On still other occasions, 
Respondents entered a correct total at the end of the "Weight" column on the 
worksheet which was followed by an incorrect total which was 102% of the 
correct total rounded to the nearest five pound increment. (e.g., JEX 26A, 
26C, 26D, 32A, 32B, 33A, 33D, 35A, 35B) There are even some worksheets 
that combine writing an arbitrary weight onto the worksheet with incorrect 
addition. (e.g., JEX 24, 31, 41, 44, 45, 49) Respondents’ manipulation of the 
livestock weights that they billed customers for was never explained or 
justified by Respondents at the hearing. 

Complainant did not dispute that Respondents owned the cattle that they 
sold to their customers and that, as a result, they could charge their customers 
on the basis of reweighs if this fact was made known to their customers when 
sold. However, as three of Respondents’ former customers stated at hearing, 
the practice of the industry is to sell the cattle at the purchase weight it was 
bought at from the auction market and Shield never advised these customers 
to the contrary. (Tr. 86-88, 109-110, 126, 131, 234) Moreover, the evidence 
establishes that Respondents were not billing on auction market weights or 
reweighs, but, instead, were fraudulently misrepresenting the weight of the 
cattle and billing on weights which were higher than the livestock actually 
weighed. 

As evidenced by the record, billing on original auction weights is the norm 
in the industry for a number of reasons. These reasons include the short 
period of time that usually elapses between the buying and selling of livestock 
in these kind of transactions; the fact that the livestock would normally shrink, 
and not gain weight, from the time of purchase at the auction market to the 
time of delivery to the dealer’s customer; and the onerous time and expense 
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involved in reweighing cattle at the dealer’s facility. (Tr. 89-90, 102-103, 125- 
126) In other words, it is urdinarily to the dealer’s advantage to use the 
purchase weight of the auction market rather than the dealer’s reweigh 
amount. Nevertheless, Shield was not obligated to sell at the auction markets’ 
weights if the cattle was properly reweighed at Shield’s facility. 

Three of Shield’s former customers testified at the hearing. Their 
testimony illustrates just how easy it was for Respondents to add weight to 
many transactions. Mr. David Buske has a cattle feeding business in Friona, 
Texas. In 1987 he bought over 1000 to 1500 head. (Tr. 84-85) He usually did 
not weigh the cattle he ordered when a load arrived. (Tr. 85-86) Mr. Buske 
assumed that he was being billed on the cattle’s purchase weight from auction 
plus commission and freight. (Tr. 86-88) 

Mr. Gary Oldham is a farmer and rancher who buys lightweight cattle. 
When purchasing livestock he might or might not weigh them on arrival. (Tr. 
108) He assumed that the weight he paid for would be the same weight that 
Shield bought at, unless Shield kept the cattle awhile and resorted them and 
reweighed them. (Tr. 109-110) Mr. Oldham did not believe that he could 
spot a three percent average weight increase; three percent is the approximate 
amount added to the average weight of the cattle he ordered in CX 2 and CX 
11. (Tr. 111) 

Mr. Larry Beasley was the vice president and director of cattle 
procurement of Bartlett Cattle Company (Bartlett) during the period of this 
investigation. Bartlett purchased about 180,000 to 240,000 head of cattle a 
year. (Tr. 121) Bartlett gave out bids to sellers and if the bid could be met 
a sale was made. (Tr. 121-122) When the load arrived the livestock was 
weighed off the truck and then sorted, processed, lotted and penned. (Tr. 
122) Mr. Beasley explained that the sellers billed Bartlett on the "pay weights" 
which he assumed meant the weight that the sellers bought the livestock for 
at auction. (Tr. 126) He never knew of an order buyer or dealer who bought 
livestock at auction and offered to bill it to Bartlett at a reweigh amount made 
at the seller’s facility. (Tr. 131) 

Bartlett paid for the weight billed at by the seller as long as the average 
weight fell within the forty-nine and a half pound range allowed for each load 
delivered. (Tr. 124) Mr. Beasley gave an example at the hearing: “If we put 
a bid out for 500-pound cattle, the weight range for that price structure would 
be 475 to 524 and a half." (Tr. 124) In CX 14 the average weight jumped 
from 507 pounds to 524 pounds when 1715 pounds were added to the end of 
the load worksheet without explanation. If the cattle averaged as low as 499 
pounds then Bartlett would still pay the price billed (Tr. 136); in this instance 
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the wire transfer shows that they paid the amount billed. (CX 14, p. 4) 
Bartlett also had variances on the amount of shrink allowed depending on the 
original location of the cattle. (Tr. 125) In addition, the bids sent out by 
Bartlett allowed for "fudge factors" such as death loss, misrepresentation of 
classes of cattle, and shrinkages on weigh-ups. (Tr. 139-140) 

During the hearing, Respondents’ counsel questioned both the Packers and 
Stockyards Administration’s investigator and its sanction witness about the 
column shown on CX 1 titled "$ Value of Weight Added." (CX 1) At the 
hearing, Mr. Pacatte was cross-examined concerning loads from 10 worksheets 
of the 117 worksheets admitted into evidence. In these instances, 
Respondents lowered their price per cwt. when increasing the weight so that 
there was no increase in the total amount shown on these worksheets for 
these loads after weight was added to the worksheet. As with any dealer 
business, both profits and losses are sustained as a normal part of the 
business. Shield made a clear financial profit from some of the transactions 
where weights were added, yet, in other transactions the actual dollars billed 
remained the same and in at least one instance Shield lost money. In CX 2, 
3, 7, 8, 10, 12, the billing amount increased with the added weight totals. In 
CX 5, the amount that Shield billed actually decreased, and in all the other 
Complainant’s exhibits the amount billed remained the same despite the 
bumped weight. (CX 4, 6, 9, 11, 13, 14) 

The "profit" Shield made from increasing weights is not simply a matter of 
monetary gains and losses as shown on Respondents’ worksheets. 
Respondents’ attorney characterized the 10 instances of added weight but lack 
of a dollar increase as a benefit to the customer because Shield gave them a 
"reduced price." (Tr. 215-216) However, that characterization assumes that 
the weight was actually gained by the cattle which is an erroneous assumption 
since Respondents gave absolutely no proof at the hearing of any real weight 
gain by the livestock. It also assumes that the buyers would have been willing 
to pay the higher price before the weight was added. In addition, Mr. Pacatte 
provided another explanation for the Respondents’ method of sometimes 
increasing the weight and lowering the price on the worksheets: 


The only thing in my experience in doing investigations like this, the 
reason for messing with the weight figures usually has something to do 
with telling a customer you’re going to lay them in at a certain price 
and you don’t get it done, and you turn around and go through some 
instances like this to make the customer think he has got the deal he 
wants. (Tr. 214) 
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The deception is in the fact that the customer thinks he’s buying X 
amount of pounds purchased at ten markets, when in fact he’s 
purchasing . . . he’s purchasing more weight than he actually got. (Tr. 
215-216) 


Mr. Pacatte pointed out that farmers or ranchers or feedlot owners buy 
livestock based on two factors: price and weight. (Tr. 235) The industry 
witnesses’ testimony agreed with this analysis. (Tr. 94, 104, 116-117, 121) The 
evidence shows that Shield had found a way to keep its customer satisfied as 
to price and weight: by increasing weight and charging the customer a 
"reduced price." Customer satisfaction that eliminates the competition is 
another way for a dealer to make a "profit." 

At the hearing, Respondents’ counsel asked the three industry witnesses 
if they were satisfied with the services that Shield provided. All three testified 
that they were unaware of any problems with the Shield livestock that they 
bought during the period of investigation. (Tr. 93, 115, 134) Mr. Buske did 
go on to explain that if the correct weights differ from the weights that the 
buyer was told he had received, it would ultimately affect the buyer’s feeding 
and selling program. (Tr. 102) However, a buyer would be unaware of this 
harm at the time of sale and would be under the assumption that he had 
received the price and weight that he wanted. 

As already discussed, a remarkably high number of the weight mark-ups 
on the worksheets were made in fifty or a hundred pound increments which 
does not show normal weight gain for cattle. In another weight fraud case, 
the Judicial Officer noted that the only explanation for the additional weight, 
which in that case was usually a thousand pounds or more per sale, was that 
the Respondent added an arbitrary figure or number of pounds. 


Respondents’ apparent contentions that the added weight may have 
resulted from a gain in weight in transit or as the result of sorting are 
not merely improbable but incredible. The record clearly establishes 
and it is axiomatic that stocker and feeder livestock shipped long 
distances will experience a substantial "shrink" or weight loss. 


Such weight loss or shrink is not and cannot be immediately regained 
upon arrival of the stocker and feeder cattle at destination. In fact, the 
record indicates that feeder livestock shipped long distances will not 
regain their original shipping weight until 15 to 30 days after arrival at 
destination. 
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Boone Livestock Company, Inc., 27 Agric. Dec. 475, 491 (1968). In the Shield 
case, Respondents did not provide any explanation at hearing for the arbitrary 
addition of pounds. 

It has been well established that practices which result in misrepresentation 
of the true purchase weight of livestock, such as pencil markups, show a willful 
violation of the Act and are unfair and deceptive within the meaning of 
section 312(a) of the Act (7 U.S.C. § 213(a)). False and arbitrary additions 
to the purchase weight are proscribed practices. Top Livestock Company and 
Charles Top, P. & S. Docket No. 6894, January 10, 1990, slip op. at 10, 
William E. Hatcher, 41 Agric. Dec. 662 (1982), Sidney D. Collier, 38 Agric. 
Dec. 957 (1979); Boone Livestock Company, Inc., 27 Agric. Dec. 475 (1968); 
Amold Fairbank, d/b/a Amold Fairbank Cattle Company, 27 Agric. Dec. 1371 
(1968). 


Il. Shield Livestock Co., Inc. Was Under 
the Direction, Management and Control of 
R. B. Shield and William Fitzgerald 


In his Answer, Respondent R. B. Shield admits that he is president and 
primary owner of the stock of the corporate Respondent, responsible for the 
daily overall management of the corporate Respondent and a dealer. He 
denies only that William Fitzgerald is also responsible for the daily overall 
management of the corporate Respondent. As a result, R. B. Shield is the 
alter ego of the corporate Respondent and responsible with the other 
Respondents for any violations under the Act that are found to exist. Giles 
Lowery Stockyards, 35 Agric. Dec. 267, 318 footnote (1976), 565 F.2d 321, 37 
Agric. Dec. 1039 (Sth Cir., 1977) cert. den. 98 S. Ct. 3070; Mid-States Livestock, 
37 Agric. Dec. 547 at 564 et seg. (1977); Farmville Livestock Market, 38 Agric. 
Dec. 973, 980-1 (1979) 

William Fitzgerald agrees in his Answer that he is the secretary-treasurer 
of the corporate Respondent and, as such, the manager of the office and 
responsible for the daily bookkeeping, accounting and other financial aspects 
of the business as well as the accounting involved with cattle purchases and 
sales. He denies that he is responsible, with R. B. Shield, for the daily 
management and control of the corporate Respondent and a dealer within the 
meaning and subject to the provisions of the Act. 

The record established that Respondent Fitzgerald was an integral part of 
the corporation’s livestock marketing operation, particularly in connection with 
the proven violations. According to testimony by the P. & S. investigator, 
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Mike Pacatte, Respondent R. B. Shield directed Pacatte to William "Mike" 
Fitzgerald when Pacatte had questions about the records on which the 
Respondents made their weight falsifications. (Tr. 16, 32) Shield’s former 
employee, Christi Grogg, testified that she alternated working weekends with 
Mr. Fitzgerald and that the two of them were primarily responsible for 
preparing the load worksheets. (Tr. 144, 146, 157) She would receive 
instructions from R. B. Shield or Neil Cannon, who were usually present at 
the yard when she worked, or she would telephone Fitzgerald at home with 
questions if she "had to." (Tr. 145) 

The Act defines a dealer as “any person, not a market agency, engaged in 
the business of buying or selling in commerce livestock, either on his own 
account or as the employee or agent of the vendor or purchaser." (emphasis 
added) Section 301(d) (7 U.S.C. 201(d)). By this definition, William 
Fitzgerald is certainly a "dealer" under the Act. He worked for a livestock 
dealer and was in charge of its day-to-day financial operations and record- 
keeping with regard to the purchase and sale of all livestock. He also 
committed the majority of the false entries on the worksheets where the 
weights were fraudulently increased. No evidence was submitted at the 
hearing to minimize his involvement in the daily direction, management and 


control of the corporate Respondent or the commission of the proven 
violations. On the contrary, all the evidence points to his direct involvement. 
Therefore, William Fitzgerald is responsible for any violations committed 
under the Act, as the "agent or employee" of the corporate dealer which was 
benefitting from these violations. 


III. Respondents Violated the 
Records-keeping Provision of the Act 


Respondents violated the records-keeping provision of the Act found at 
section 401 (7 U.S.C. § 221) in that they failed to issue invoices to Bartlett 
Cattle Company. In addition, by their own admission they failed to retain all 
scale tickets on those occasions where they actually reweighed some livestock. 

The cattle sold to Bartlett was transported to the feedlot company without 
an accompanying invoice. (Tr. 17, 128, 168, 249) All arrangements for sale 
of livestock was conducted on the telephone. (Tr. 141) Exhibits CX 14 and 
JEX 38-67 evidence that the only records that Shield kept concerning the 
Bartlett transactions were the load worksheets and the documents that trace 
the purchases made by Shield before sale to Bartlett. While the load 
worksheets show how a load was put together and when the cattle was 
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originally purchased, there is no way of showing when the cattle was sold to 
Bartlett. (Tr. 264) The P. & S. investigator went to Bartlett to request a copy 
of the wire transfer involved in the sale found at CX 14 and, as a result, the 
date of payment can be established, but the sale date remains unknown for all 
of the Bartlett transactions. Certainly, the lack of an invoice, whether or not 
a customer requests one, makes it impossible to “fully and correctly disclose 
all transactions involved in his business," Section 401 (7 U.S.C. § 221), and, 
therefore, invoices must be issued in order that a complete record can be 
kept. 

Mr. Pacatte testified that he saw very few scale tickets during his 
investigation and none attached to the evidence involved in this case. (Tr. 
180) During her testimony, Shield’s former employee, Christi Grogg, stated 
that she sometimes kept scale tickets and that sometimes they were thrown 
away (Tr. 152) and that scale tickets were not always preserved. (Tr. 160) 
She also testified that cattle were occasionally reweighed. During the exit 
interview, Mr. Shield told the investigators that he did not keep scale tickets. 
(Tr. 178) While the evidence, as discussed above, establishes that no 
reweighing occurred in the transactions documented in this case, the testimony 
of Ms. Grogg and the admissions of Mr. Shield establish that the firm was not 
always retaining scale tickets when livestock was actually reweighed. 
Therefore, the livestock company failed to keep a complete record of all 
transactions and, thus, violated the Act. 


IV. The Appropriate Sanction 


Complainant requests that Respondents be ordered to cease and desist 
from the practices discussed above, that a records-keeping order be entered 
requiring that Respondents keep complete and accurate records of all 
transactions, that Respondents Shield Livestock Company, Inc., and R. B. 
Shield be suspended as registrants for a period of six months, and that 
Respondent William Fitzgerald be prohibited from operating subject to the 
Act for a period of six months, 

The gravity of the violations involved in this case warrants the sanction 
requested. It is the policy of the Secretary in disciplinary proceedings under 
the Packers and Stockyards Act, to impose severe sanctions where serious 
violations have been shown. Jn re Miller, 33 Agric. Dec. 53, 71, aff'd sub nom. 
Miller v. Butz, 498 F.2d 1088 (Sth Cir. 1974). This policy is meant both to 
deter Respondents from further violations and to act as an effective deterrent 
to others. 
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A six month suspension is appropriate under the circumstances of this 
case. In fact, the number of violations proven in this case would justify more. 
Severe penalties have been imposed in the past for similar weight fraud cases. 
Top Livestock Company and Charles Top, P. & S. Docket No. 6894, January 
10, 1990, slip op. at 21, (six month suspension and $10,000 civil penalty for 
false weights and prices as well as other violations relating to their commission 
sales); William E. Hatcher, 41 Agric. Dec. 662, 671 (1982) (six month 
suspension and a $10,000 civil penalty for falsification of weights and prices 
and record-keeping violations); Sidney D. Collier, 38 Agric. Dec. 957, 972 
(1979) (six month suspension for falsification of weights); Boone Livestock 
Company, Inc., 27 Agric. Dec. 475, 503 (1968) (six month suspension for 
falsification of weights); Amold Fairbank, d/b/a Amold Fairbank Cattle 
Company, 27 Agric. Dec. 1371, 1384 (1968) (six month suspension for 
falsification of weights). 


Order 


Respondent Shield Livestock Co., Inc., its officers, directors, agents and 
employees, directly or indirectly, through any corporate or other device, and 
Respondents R. B. Shield and William Fitzgerald, their agents and employees, 
directly or indirectly through any corporate or other device, shall cease and 
desist from: 

1. Billing and collecting from their principals for livestock purchased on 
commission on the basis of weights other than the actual purchase weights; 

2. Billing and collecting from purchasers of livestock on the basis of false 
and incorrect weights; 

3. Issuing accounts of purchase or sale which fail to show the true and 
correct nature of the livestock transaction accounted for therein, including the 
true and correct purchase or sale weight. 

Respondents Shield Livestock Co., Inc., R. B. Shield and William 
Fitzgerald shall keep accounts, records and memoranda which fully and 
correctly disclose all transactions involved in their business as a market agency 
or dealer subject to the Act, including but not limited to: (1) true and correct 
copies of accounts of purchase prepared by Respondents for livestock 
purchased on commission; (2) accounts of sale showing true and correct 
weights; and (3) serially numbered scale tickets for all livestock weighed for 
purchase or sale. 

Respondent Shield Livestock Co., Inc., and its alter ego, Respondent R. B. 
Shield, are suspended as registrants under the Act for a period of six (6) 
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months. Respondent William Fitzgerald is prohibited from registering and 
operating subject to the Act for the same period of six (6) months. 


In re: SHIELD LIVESTOCK CO., INC., R. B. SHIELD, and WILLIAM 
FITZGERALD. 

P&S Docket No. D-89-19. 

Modified Decision and Order filed October 24, 1990. 


Jane McCavitt, for Complainant. 
J. W. Tyner, Tyler, TX, for Respondents. 
Order issued by Donald A. Campbell, Judicial Officer. 


By Joint Motion for Issuance of a Modified Decision and Order as per 
Agreement of the Parties, the parties to P. & S. Docket No. D-89-19 have 
agreed to withdraw the appeal of the case currently pending before the 
Judicial Officer, to adopt the initial decision of Administrative Law Judge 
Bernstein as the final decision and to modify the order in the case. 

Therefore, it is hereby ORDERED that: 

1. The Appeal in this case is dismissed; 

2. The Initial Decision of Judge Bernstein issued on June 29, 1990 is 
adopted as the Final Decision in this case; 

3. A civil penalty of $50,000.00 (Fifty Thousand Dollars) shall be assessed 
against Respondents Shield Livestock Co., Inc. and R. B. Shield, jointly and 
severally, in lieu of any suspension of respondents Shield Livestock and R. B. 
Shield under the Packers and Stockyards Act; 

4. Respondent William Fitzgerald shall be prohibited from registering and 
from operating subject to the Act for a period of six (6) months effective on 
the sixth day after service of this order on respondent Fitzgerald; 

5. The remainder of Judge Bernstein’s Initial Order shall remain intact 
as the Final Order. 
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MISCELLANEOUS ORDERS 


In re: WILMER CARLSON. 
P&S Docket No. D-89-56. 
Supplemental Order filed February 23, 1990. 


Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


On September 19, 1989, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondent as a registrant under the Act 
until he complied fully with the bonding requirements of the Act and the 
regulations. Respondent is currently a salaried employee of Pine Valley 
Meats, Inc., Norwalk, Connecticut. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the order 
issued September 19, 1989, is modified to permit the salaried employment of 
respondent by Pine Valley Meats, Inc. The order shall remain in full force 
and effect in all other respect. 


In re: WILMER CARLSON. 
P&S Docket No. D-89-56. 
Amended Supplemental Order filed March 15, 1990. 


Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


On September 19, 1989, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondent as a registrant under the Act 
until he complied fully with the bonding requirements of the Act and the 
regulations. Respondent is currently a salaried employee of Pine Valley 
Meats, Inc., Norwalk, Wisconsin. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the order 
issued September 19, 1989, is modified to permit the salaried employment of 
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respondent by Pine Valley Meats, Inc. The order shall remain in full force 
and effect in all other respect. 


In re: DANNY COBB and CROCKETT LIVESTOCK SALES CO., INC. 
P&S Docket No. 6587. 
Supplemental Order filed April 4, 1990. 


Eric Paul, for Complainant. 
J. Thomas Caldwell, Ripley, TN, for Respondents. 
Order issued by Donald A. Campbell, Judicial Officer. 


An order issued on February 13, 1989 in the above-captioned matter, 
became final and effective on February 13, 1990, following judicial review. 
This order, inter alia, suspended respondents as registrants under the Act for 
a period of 6 weeks, and suspended respondent Crockett Livestock Sales 
Company, Inc., until such time as it demonstrates that the shortage in the 
Custodial Account for Shippers’ Proceeds has been eliminated. 

Respondent Crockett Livestock Sales Company, Inc., as of March 25, 1990, 


has corrected the shortage and is in compliance with the custodial 
requirements. Accordingly, 

IT IS HEREBY ORDERED that the indefinite period suspension 
provision of the order issued on February 13, 1989, is terminated. The order 
shall remain in full force and effect in all other respects. 


In re: STANLEY WAYNE MARSHALL. 
P&S Docket No. D-90-47. 
Order of Dismissal filed April 23, 1990. 


John J. Casey, for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Complainant having consented to dismissal herein, on the basis that 
Respondent complied fully with the bonding requirements under the Act and 
regulations on March 30, 1990, the day after the Complaint was issued, and 
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before he was served with the Complaint, the Complaint herein is hereby 
dismissed. 
Copies hereof shall be served on the parties. 


In re: VIRGIL COTTRELL. 
P&S Docket No. 6679. 
Supplemental Order filed April 30, 1990. 


Ben E. Bruner, for Complainant. 
Russell Moore, Albuquerque, NM, for Respondent. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


On April 21, 1986, an order was issued in the above-captioned matter, 
which, inter alia, suspended respondent as a registrant under the Act for a 
period of five years with the proviso that a supplemental order could be issued 
after the expiration of 90 days upon demonstration by respondent that all 
livestock sellers had been paid in full. 

Respondent has now demonstrated that all livestock sellers have been 
paid in full. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the order 
issued April 21, 1986, is terminated. The order shall remain in full force and 
effect in all other respects. 


In re: GALE WALTON. 
P&S Docket No. D-89-29. 
Supplemental Order filed May 21, 1990. 


Jane McCavitt, for Complainant. 
Maurice E. Doll, Vincennes, IN, for Respondent. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


On October 2, 1989, an order was issued in the above-captioned matter, 
which, inter alia, suspended respondent as a registrant under the Act for a 
period of five years, provided, however, that upon application to the Packers 
and Stockyards Administration, a supplemental order may be issued 
terminating this suspension at any time after the expiration of 60 days upon 
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demonstration by respondent that all unpaid livestock sellers have been paid 
in full, and provided further that this order may be modified upon application 
to the Packers and Stockyards Administration to permit respondent’s salaried 
employment by another registrant after the expiration of the 60 day period of 
suspension. 

The respondent has completed his 60 day suspension period and has 
requested that the decision be modified to permit his salaried employment by 
another registrant, Helen Walton. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the order 
issued October 2, 1989, is terminated. The order shall remain in full force 
and effect in all other respects. 


In re: RANDY WEGENER. 
P&S Docket No. D-90-29. 
Supplemental Order filed June 13, 1990. 


John J. Casey, for Complainant. 
Respondent, Pro se. 
Order issued by James W. Hunt, Administrative Law Judge. 


On April 18, 1990, an order was issued in this matter which, inter alia, 
suspended respondent as a registrant under the Act until such time as he 
complies fully with the bonding requirements under the Act and the 
regulations. 

Respondent is now in full compliance with such requirements. 
Accordingly, 

IT Is HEREBY ORDERED that the suspension provision of the order 
issued on April 18, 1990, is terminated. The order will remain in full force 
and effect in all other respects. 
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DEFAULT DECISIONS 


In re: ALMOND D. (DONNIE) PERKINS, d/b/a PERKINS CATTLE CO., 
and BUD MAYBERRY, d/b/a BAR BM CATTLE CO. 

P&S Docket No. D-89-75. 

Decision and Order with Respect to Respondent Almond D. (Donnie) Perkins 
filed November 27, 1989. 


Failure to file answer - Fraudulent billing - Failure to maintain accounts and records. 
Edward M. Silverstein, for Complainant. 


Respondents, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 


to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondents wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. §§ 201.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. §§ 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
Almond D. (Donnie) Perkins by regular mail after attempts to serve such 
documents by certified mail were unsuccessful. Respondents were informed 
in a letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all the 
material allegations contained in the complaint. 

Respondent Almond D. (Donnie) Perkins has failed to file an answer 
within the time prescribed in the Rules of Practice, and the material facts 
alleged in the complaint, as they pertain to respondent Almond D. (Donnie) 
Perkins which are admitted by respondent Almond D. (Donnie) Perkins’ 
failure to file an answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. (a) Almond D. (Donnie) Perkins, hereinafter referred to as 
respondent Perkins, is an individual doing business as the Perkins Cattle 
Company whose mailing address is Route 1, Box 29, Pitkin, Louisiana 70656. 

(b) Respondent Perkins is, and at all times material herein was: 
(1) | Engaged in the business of buying and selling livestock in 
commerce for his own account, and buying livestock in commerce on a 
commission basis; and 
(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 

2. On or about the dates and in the transactions set forth in paragraph II 
of the complaint, in connection with his operations subject to the Act, 
respondent Perkins knowingly misrepresented the weights of livestock to 
respondent Mayberry, his customer. In connection with these transactions, 
respondent Perkins prepared, or caused to be prepared, invoices and other 
documents fraudulently billing respondent Mayberry at weights which had 
been fraudulently increased over the actual weights of the livestock and 
collected payment from respondent Mayberry on the basis of these fraudulent 
weights. 

3. Respondent Perkins failed to keep and maintain accounts, records and 
memoranda which fully and correctly disclosed all transactions involved in his 
business subject to the Act in that he failed to keep and maintain (1) purchase 
invoices from auction markets; (2) sales invoices; (3) worksheets showing 
shipments of cattle; (4) accounts receivable ledger; (5) accounts payable 
ledger; and (6) general ledger. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent 
Perkins has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), and 
section 201.55 of the regulations (9 C.F.R. § 201.55). 

By reason of the facts found in Finding of Fact 3 herein, respondent 
Perkins has violated section 401 of the Act (7 U.S.C. § 221), and section 
201.49 of the regulations (9 C.F.R. § 201.49). 
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Order 


Respondent Perkins, his agents or employees, directly or through any 
corporate or other device, shall cease and desist from: 

1. Engaging in any act, practice, or course of business for the purpose of 
obtaining money from the purchasers of livestock by false or deceptive 
pretenses, or which operates or would operate as a fraud or deceit upon any 
person in connection with the purchase or sale of livestock; 

2. Misrepresenting to his principals or to other purchasers of livestock, or 
aiding and assisting any person to misrepresent to such persons, the original 
purchase weights of such livestock; 

3. Preparing and issuing, or causing to be prepared and issued, in 
connection with the purchase or sale of livestock, accounts of purchase, 
invoices, billings or any other document showing false, inaccurate or 
misleading weight entries for such livestock; 

4. Inserting or failing to insert in accounts of purchase, invoices, billings 
or any other document prepared in connection with the purchase or sale of 
livestock, any statement or information where such insertion or omission 
results, in whole or in part, in a false, inaccurate or misleading record of such 
livestock purchase or sales transactions; and 
5. Collecting payment from his principals or from other purchasers of 
livestock, or aiding and assisting any person to collect from such persons, on 
the basis of false, inaccurate or misleading invoices or billings. 

Respondent Perkins shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of all 
transactions involved in his business subject to the Packers and Stockyards 
Act, including but not limited to: 

1. Complete and accurate copies of invoices, accounts, and bills for all 
livestock purchased; 

2. Complete and accurate copies of invoices, accounts, and bills for all 
livestock sold; 

3. Worksheets showing shipments of cattle; 

4. An accounts receivable ledger; 

5. An accounts payable ledger; and 

6. A general ledger. 

Respondent Perkins is suspended as a registrant under the Act for six 
months. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
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to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 16, 1990.-Editor] 


In re: GUS MEAT CO., INC. 
P&S Docket No. D-89-105. 
Decision and Order filed December 5, 1989. 


Failure to file answer - Operating without sufficient bond. 


Eric Paul, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 
to as the Act, instituted by a Complaint and Notice of Hearing filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent wilfully violated the 
Act and the regulations promulgated thereunder (9 C.F.R. §§ 202.1 et seq.). 

Copies of the Complaint and Notice of Hearing and the Rules of Practice 
(7 C.F.R. §§ 1.130 et seq.) governing proceedings under the Act were served 
upon respondent by certified mail. Respondent was informed in a letter of 
service that an answer should be filed pursuant to the Rules of Practice and 
that failure to answer would constitute an admission of all the material 
allegations contained in the Complaint and Notice of Hearing. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the Complaint and Notice 
of Hearing, which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. (a) Gus Meat Company, Inc., hereinafter referred to as the respondent, 
is a corporation organized and existing under the laws of the State of Illinois. 
Respondent’s business address is 3021 N. Cicero, Chicago, Illinois 60641. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying livestock in commerce for 
purposes of slaughter; and 
(2) A packer within the meaning and subject to the provisions of the 
Act. 
(c) Respondent’s average annual purchases of livestock exceed 
$500,000.00. 

2. Respondent was notified by certified mail dated May 10, 1989, that the 
$35,000.00 bond it maintained to secure the performance of its livestock 
obligations under the Act was inadequate and that it was necessary to increase 
such bond to $165,000.00. Notwithstanding such notice, respondent has 
continued to engage in the business of a packer without maintaining an 
adequate bond or its equivalent. 


Conclusions 


By reason of the facts found in Finding of Fact 2 of the complaint, 
respondent has wilfully violated section 202(a) of the Act (7 U.S.C. § 192(a)), 
and sections 201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 


Order 


Gus Meat Company, Inc., its agents and employees, directly or through any 
corporate or other device, in connection with its operations as a packer 
subject to the Act, shall cease and desist from purchasing livestock for 
slaughter without filing and maintaining an adequate bond or its equivalent, 
as required by the Act and the regulations. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), 
respondent is hereby assessed a civil penalty in the amount of One Thousand 
Five Hundred Dollars ($1,500.00). 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 
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Copies hereof shall be served upon the parties. 
[This Decision and Order became final January 18, 1990.-Editor] 


In re: LARRY RZEPKA. 
P&S Docket No. D-89-34, 
Decision and Order filed November 21, 1989. 


Failure to file answer - Operating without sufficient bond. 
Jane McCavitt, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 


to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. §§ 202.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. §§ 1.130 et 
seq.) governing proceedings under the Act were served upon respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. (a) Larry J. Rzepka, hereinafter referred to as the respondent, is an 
individual whose business mailing address is 27201 Early Road, South Bend, 
Indiana 46628. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account, and as a market agency 
to buy livestock in commerce on a commission basis. 

2. Respondent was notified by the Packers and Stockyards Administration 
that the $10,000.00 surety bond he maintained to secure the performance of 
his livestock obligations under the Act would terminate on August 21, 1988, 
and that it was necessary to obtain adequate bond coverage or its equivalent 
before continuing his livestock operations subject to the Act. Notwithstanding 
such notice, respondent continued to engage in the business of a dealer 
without maintaining an adequate bond or its equivalent. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), and sections 
201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 


Order 


Larry Rzepka, directly or through any corporate or other device, his 
successors and assigns, shall cease and desist from engaging in business in any 
capacity for which bonding is required under the Packers and Stockyards Act, 
as amended and supplemented, and the regulations, without filing and 
maintaining a reasonable bond or its equivalent, as required by the Act and 
the regulations. 

Insofar as respondent is now in full compliance with the bonding 
requirements under the Act and the regulations, no suspension is warranted. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondent is hereby assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 
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This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondent, unless it is appealed to 
the Judicial Officer by a party to the proceeding within 30 days pursuant to 
section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final January 23, 1990.-Editor] 


In re: ASHER MEAT CO., INC., OMAHA MEAT and PROCESSORS CO., 
and JAMES T. ASHER. 

P&S Docket No. D-89-80. 

Decision and Order filed January 8, 1990. 


Failure to file answer - Failure to pay. 


Edward M. Silverstein, for Complainant. 
Lawrence Miller, Encino, CA, for Respondents. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 
to as the Act, instituted by a Complaint and Notice of Hearing filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondents wilfully violated the 
Act. 

Copies of the Complaint and Notice of Hearing and the Rules of Practice 
(7 C.F.R. §§ 1.130 et seg.) governing proceedings under the Act were 
personally served upon respondents. Respondents were informed in a letter 
of service that an answer should be filed pursuant to the Rules of Practice and 
that failure to answer would constitute an admission of all the material 
allegations contained in the Complaint and Notice of Hearing. 

Respondents have failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the Complaint and Notice 
of Hearing, which are admitted by respondents’ failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. (a) Asher Meat Company, Inc., hereinafter referred to as respondent 
Asher Meat, is a California corporation also doing business as J.A.’s Tustin 
Meat Processors, Tustin Meat Processors, Inc., and AMC whose mailing 
address is P. O. Box 1167, 200 El Camino Real, Tustin, California 92681. 

(b) Respondent Asher Meat, at all times material herein was: 

(1) Engaged in the business of manufacturing or preparing meat 
and meat food products for sale or shipment in commerce; 

(2) Engaged in the business of marketing meat and meat food 
products in commerce as a wholesale broker, dealer or distributor in 
commerce; and 

(3) A packer within the meaning of and subject to the provisions of 
the Act. 

(c) Omaha Meat and Processors Co., hereinafter referred to as 
respondent Omaha Meat, is a California corporation also doing business as 
J.A.’s Tustin Meat Processors, Tustin Meat Processors, Inc., AMC, and Asher 
Meat Company, Inc., whose mailing address is P. O. Box 1167, 200 El Camino 
Real, Tustin, California 92681. 

(d) Respondent Omaha Meat is, and at all times material herein was: 

(1) Engaged in the business of manufacturing or preparing meat or 
meat food products for sale or shipment in commerce; 

(2) Engaged in the business of marketing meat and meat food 
products in commerce as a wholesale broker, dealer or distributor in 
commerce; and 

(3) A packer within the meaning of and subject to the provisions of 
the Act. 

(e) James T. Asher, hereinafter referred to as respondent Asher, is an 
individual whose mailing address is 200 El Camino Real, Tustin, California 
92680. 

(f) Respondent Asher is, and at all times material herein was: 

(1) President and holder of 10% or more of the voting stock of 
respondent Asher Meat; 

(2) President and holder of 10% or more of the voting stock of 
respondent Omaha Meat; 

(3) Responsible for the direction, management and control of 
respondents Asher Meat and Omaha Meat; 

(4) Engaged in the business of manufacturing or preparing meat 
and meat food products for sale or shipment in commerce; 
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(5) Engaged in the business of marketing meat and meat food 
products in commerce as a wholesale broker, dealer or distributor in 
commerce; and 

(6) A packer within the meaning of and subject to the provisions of 
the Act. 

2. (a) On or about the dates and in the transactions set forth in paragraph 
II(a) of the Complaint and Notice of Hearing, respondent Asher, acting 
through respondents Asher Meat and/or Omaha Meat, purchased meat and 
meat food products and failed to pay, when due, for such purchases. 

(b) As of June 21, 1988, there remained unpaid for such meat and meat 
food product purchases the total amount of $279,727.36. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondents have 
wilfully violated section 202(a) of the Act (7 U.S.C. § 192(a)). 


Order 


Asher Meat Company, Inc., and Omaha Meat and Processors Co., their 
successors and assigns, officers, directors, agents and employees, directly or 
through any corporate or other device, and James T. Asher, directly or 
through any corporate or other device, in connection with their operations 
subject to the Packers and Stockyards Act, shall cease and desist from: 

1. Failing to pay, when due, the full purchase price for meat and/or meat 
food products; and 

2. Failing to pay the full purchase price for meat and/or meat food 
products. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), 
respondents are jointly and severally assessed a civil penalty in the amount of 
Five Thousand Dollars ($5,000.00). 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final February 16, 1990.-Editor]} 
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In re: LEROY M. BETTINCOURT. 
P&S Docket No. D-90-14. 
Decision and Order filed January 18, 1990. 


Failure to file answer - Operating without sufficient bond. 


John J. Casey, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Acting Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent wilfully violated the Act and the 
regulations promulgated thereunder (9 C.F.R. §§ 202.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. §§ 1.130 et 
seq.) governing proceedings under the Act were served upon respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Leroy M. Bettincourt, hereinafter referred to as the respondent, 
is an individual doing business as L&B Livestock. Respondent’s business 
mailing address is P. O. Box 1357, Salida, California 95368. 

(b) Respondent is, and at all times material herein was: 
(1) | Engaged in the business of buying livestock in commerce on 
a commission basis; and 
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(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 

2. Respondent was notified by certified mail received November 29, 1988, 
that the $10,000.00 surety bond he maintained to secure the performance of 
his livestock obligations under the Act had terminated and that he was 
required to obtain adequate bond coverage or its equivalent before continuing 
his livestock operations subject to the Act. Notwithstanding such notice, 
respondent has continued to engage in the business of a market agency 
without maintaining an adequate bond or its equivalent. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), and sections 
201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 


Order 


Respondent Leroy M. Bettincourt, his agents and employees, directly or 
indirectly through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease and desist 
from engaging in business in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, and the 
regulations, without filing and maintaining an adequate bond or its equivalent, 
as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such time as 
he complies fully with the bonding requirements under the Act and the 
regulations. When respondent demonstrates that he is in full compliance with 
such bonding requirements, a supplemental order will be issued in this 
proceeding terminating the suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondent is hereby assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final February 28, 1990.-Editor] 
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In re: JOHN T. BUFORD. 
P&S Docket No. D-89-76. 
Decision and Order filed February 1, 1990. 


Failure to file answer - Failure to pay. 


Jory M. Hochberg, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. §§ 202.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. §§ 1.130 et 
seq.) governing proceedings under the Act were served upon respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) John T. Buford, hereinafter referred to as the respondent, is an 
individual whose mailing address is P.O. Box 447, Celina, Tennessee 38551. 
(b) The respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account. 
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2. On March 27, 1986, an order was issued in In re John T. Buford, P&S 
Docket No. 6632, suspending respondent as a registrant under the Act until 
such time as he complied fully with the bonding requirements under the Act 
and the regulations. As of this date, respondent has not complied with such 
bonding requirements, and such suspension remains in full force and effect. 

3. (a) The respondent, in connection with his operations subject to the 
Act, on or about the dates and in the transactions set forth in paragraph III(a) 
of the complaint, purchased livestock and failed to pay, when due, the full 
purchase price of such livestock. 

(b) As of June 7, 1989, there remained unpaid more than $33,000.00 for 
the livestock transactions set forth in paragraph III(a) of the complaint. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), and sections 
201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 

By reason of the facts found in Finding of Fact 3 herein, respondent has 
wilfully violated sections 312(a) and 409(a) of the Act (7 U.S.C. §§ 213(a), 


228b(a)). 
Order 


Respondent John T. Buford, his agents and employees, directly or 
indirectly through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease and desist 
from: 

1. Engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining an adequate bond or its 
equivalent, as required by the Act and the regulations; 

2. Failing to pay, when due, the full purchase price of livestock; and 

3. Failing to pay for livestock purchases. 

The provisions of the order issued against respondent in P&S Docket No. 
6632 remain in full force and effect. 

Respondent is suspended as a registrant under the Act for a period of five 
years and thereafter until such time as he complies fully with the bonding 
requirements under the Act and the regulations, provided, however, that a 
supplemental order will be issued after the expiration of one year upon 





492 PACKERS AND STOCKYARDS ACT 


demonstration by the respondent that full restitution has been made for the 
livestock transactions set forth in the complaint and demonstration that the 
bonding provisions of the Act and regulations have been fully complied with; 
and provided further that this order may be modified upon application to the 
Packers and Stockyards Administration to permit the salaried employment of 
respondent by another registrant or packer after the expiration of the one year 
period. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final March 12, 1990.-Editor] 


In re: C&S FARMS, STONNIE SULLIVAN, and ROY CREWS. 
P&S Docket No. D-90-03. 
Decision and Order filed February 8, 1990. 


Failure to file answer - Operating without sufficient bond. 


Jory Hochberg, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Acting Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondents wilfully violated the Act and the 
regulations promulgated thereunder (9 C.F.R. §§ 202.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. §§ 1.130 et 
seq.) governing proceedings under the Act were served upon respondents by 
certified mail. Respondents were informed in a letter of service that an 
answer should be filed pursuant to the Rules of Practice and that failure to 
answer would constitute an admission of all the material allegations contained 
in the complaint. 
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Respondents have failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondents’ failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) C&S Farms, hereinafter referred to as respondent C&S, is a 
partnership with a business mailing address of P.O. Box 143, Tompkinsville, 
Kentucky 42167. 

(b) Respondent C&S is, and at all times material herein was: 

(1) Engaged in the business of buying and selling livestock in 
commerce for its own account and buying livestock in commerce on a 
commission basis; and 

(2) Operating as a dealer and as a market agency within the 
meaning and subject to the provisions of the Act. 

(c)  Stonnie Sullivan, hereinafter referred to as respondent Sullivan, 
is an individual whose business mailing address is P. O. Box 143, 
Tompkinsville, Kentucky 42167. 

(d) Roy Crews, hereinafter referred to as respondent Crews, is an 
individual whose business mailing address is P. O. Box 143, Tompkinsville, 
Kentucky 42167. 

(e) Respondents Sullivan and Crews are, and at all times material 
herein were, partners who owned and operated respondent C&S, and in their 
capacity as partners were: 

(1) _ Engaged in the business of buying and selling livestock in 
commerce for his own account, and buying livestock in commerce on a 
commission basis; and 

(2) Operating as a dealer and a market agency within the 
meaning and subject to the provisions of the Act. 

2. (a) On or about July 3, 1984, and August 13, 1984, in connection 
with his previous operations as an individual dealer and market agency subject 
to the Act, respondent Sullivan was notified by certified mail that he was 
required to have and maintain an adequate bond or its equivalent to secure 
his livestock obligations under the Act, and that if he continued to operate as 
a dealer or market agency subject to the Act without the required bond or its 
equivalent, he would be in violation of the Act and the regulations. 
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(b) On January 27, 1987, a complaint was filed against respondent 
Sullivan in the United States District Court for the Middle District of 
Tennessee, Case No. 3-87-0065, for operating subject to the Act without the 
required bond or its equivalent. This action was dismissed by order dated 
February 19, 1988, after the defendant paid a $625.00 civil penalty and agreed 
not to engage in business as a dealer or a market agency subject to the act 
without being properly registered and bonded. 

(c) On or about March 21, 1988, and April 18, 1988, respondents 
C&S, Sullivan and Crews were notified by mail that they were required to 
have and maintain an adequate bond or its equivalent in connection with their 
operations as a dealer and a market agency subject to the Act and that their 
continued livestock operations subject to the Act would be in violation of the 
Act and the regulations. 

(d) Notwithstanding the notices and civil action referred to in 
paragraphs (a) through (c) above, respondents have continued to operate as 
a dealer and a market agency subject to the Act without filing and maintaining 
the required bond or its equivalent. 

3. On or about the dates and in the transactions set forth in paragraph III 
of the complaint, and on other occasions, respondents C&S, Sullivan and 
Crews issued checks in payment for livestock purchased which checks were 
returned unpaid because respondents did not have and maintain sufficient 
funds on deposit and available to pay such checks when presented. 

4. On or about the dates and in the transactions set forth in paragraph III 
of the complaint, and on or about the dates and in the transactions set forth 
in paragraph IV of the complaint, and on other occasions, respondents C&S, 
Sullivan and Crews failed to pay, when due, for livestock. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondents C&S, 
Sullivan and Crews wilfully violated section 312(a) of the Act (7 U.S.C. § 
213(a)), and sections 201.29 and 201.30 of the regulations promulgated 
thereunder (9 C.F.R. §§ 201.29, 201.30). 

By reason of the facts found in Findings of Fact 3 and 4 herein, 
respondents C&S, Sullivan and Crews have wilfully violated sections 312(a) 
and 409 of the Act (7 U.S.C. §§ 213(a), 228b). 
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Order 


Respondents Stonnie Sullivan and Roy Crews, their agents and employees, 
directly or through any corporate or other device, shall cease and desist from: 

1. Engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supplemented, without 
filing and maintaining an adequate bond or its equivalent, as required by the 
Act and the regulations; 

2. Issuing checks in payment for livestock purchased without having and 
maintaining sufficient funds on deposit and available in the account upon 
which such checks are drawn to pay such checks when presented; and 

3. Failing to pay, when due, for livestock purchased. 

Respondents C&S and Sullivan are prohibited from operating as 
registrants subject to the Act for a period of six months, and thereafter until 
they comply fully with the bonding requirements under the Act. When 
respondents demonstrate that they are in full compliance with the bonding 
requirements under the Act, a supplemental order will be issued terminating 
this prohibition after the expiration of the six month period. 

Respondent Roy Crews is prohibited from operating as a registrant subject 
to the Act for a period of 28 days and thereafter until he complies fully with 
the bonding requirements under the Act. When respondent demonstrates that 
he is in full compliance with such bonding requirements, a supplemental order 
will be issued in this proceeding terminating this prohibition after the 
expiration of the 28 day period. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondents C&S, Sullivan and Crews are jointly and severally assessed a civil 
penalty in the amount of One Thousand Dollars ($1,000.00). 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order as to C&S Farms and Roy Crews became final 
March 20, 1990.-Editor] 

[This Decision and Order as to Stonnie Sullivan became final March 22, 
1990.-Editor] 
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In re: WILLIAM H. RUTT. 
P&S Docket No. D-90-17. 
Decision and Order filed February 15, 1990. 


Failure to file answer - Operating without sufficient bond - Failure to pay. 


Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Acting Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent wilfully violated the Act and the 
regulations promulgated thereunder (9 C.F.R. §§ 201.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. §§ 1.130 et 
seq.) governing proceedings under the Act were served upon respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


(1) William H. Rutt, hereinafter referred to as the respondent, is an 
individual whose business mailing address is P. O. Box 7, Charlotte Hall, 
Maryland 20622. 

(2) Respondent is, and at all times material herein was: 

(a) | Engaged in the business of a dealer, buying and selling livestock 
in commerce for his own account; and 
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(b) Not registered with the Secretary of Agriculture in any capacity 
subject to the Act. 

(3) During the period June 2, 1988, through July 21, 1988, and 
thereafter, respondent has engaged in the business of a dealer buying and 
selling livestock in commerce for his own account without having or 
maintaining a reasonable bond or its equivalent as required by the Act and 
regulations. 

(4) Respondent, in connection with his operations subject to the Act, 
on or about the dates and in the transactions set forth in paragraph III of the 
complaint, purchased livestock and in purported payment therefor issued 
checks which were returned unpaid by the bank upon which they were drawn 
because respondent did not have and maintain sufficient funds on deposit and 
available in the account upon which such checks were drawn to pay such 
checks when presented. 

(5) Respondent, in connection with his operations subject to the Act, 
in the transactions specified in paragraph III of the complaint, purchased 
livestock and failed to pay, when due, the full price of such livestock. 

(6) As of April 5, 1989, there remained unpaid a total of approximately 
$89,839.23 for the livestock purchases set forth above. 


Conclusions 


By reason of the facts alleged in paragraph II of the complaint, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), and sections 
201.10, 201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.10, 201.29, 
201.30). 

By reason of the facts alleged in paragraph III of the complaint, 
respondent has wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. 
$§ 213(a), 228b). 


Order 


Respondent, his agents and employees, directly or through any corporate 
or other device, in connection with his operations subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. Engaging in business in any capacity for which bonding is required 
under the Act and regulations without filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and the regulations; 
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2. Issuing checks in payment for livestock without having and maintaining 
sufficient funds on deposit and available in the bank account upon which they 
are drawn to pay such checks when presented; 

3. Failing to pay, when due, for livestock purchases; and 

4. Failing to pay for livestock purchases. 

Respondent shall not be registered to engage in business as a market 
agency or dealer under the Act for a period of five years and thereafter until 
he demonstrates that he has provided an adequate bond, and pursuant to 
section 303 of the Act (7 U.S.C. § 203), respondent is prohibited from 
engaging in business as a market agency or dealer unless he is so registered, 
provided, however, that registration will be accepted at any time after the 
expiration of 120 days upon demonstration by said respondent that all 
livestock sellers have been paid in full, and an adequate bond has been 
provided, and provided further that this suspension may be modified upon 
application to the Packers and Stockyards Administration to permit 
respondent’s salaried employment by another registrant or packer after 
expiration of the 120 day period of suspension. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondent, unless it is appealed to 


the Judicial Officer by a party to the proceeding within 30 days pursuant to 
section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final March 25, 1990.-Editor] 


In re: TOMMY K. DAVIS and REY VACA, INC., d/b/a TEJAS CATTLE 
CO. and JEFF HOBGOOD. 

P&S Docket No. D-89-98. 

Decision and Order filed April 12, 1990. 


Issuing checks without having sufficient funds on deposit - Failure to pay when due for 
purchase of livestock - Failure to file answer. 


Andrew Y. Stanton, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 
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Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondents wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. §§ 201.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. §§ 1.130 et 
seq.) governing proceedings under the Act were served upon respondents by 
certified and regular mail. Respondents were informed in a letter of service 
that an answer should be filed pursuant to the Rules of Practice and that 
failure to answer would constitute an admission of all the material allegations 
contained in the complaint. 

Respondents have failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by the failure of respondents to file an answer, are adopted and set 
forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


(a) Tommy K. Davis and Rey Vaca, Inc., a corporation, of which Jeff 
Hobgood is the sole stockholder, are partners, doing business as Tejas Cattle 
Company, whose business address is 6701 3rd Street, Lubbock, Texas 79416. 
Tejas Cattle Company, Tommy K. Davis, Rey Vaca, Inc. and Jeff Hobgood 
are hereinafter referred to as the respondents. 

(b) Respondents were, at all times material herein: 

(1) Engaged in the business of a dealer, buying and selling livestock 
in commerce for their own account or the account of others, and a market 
agency, selling livestock on a commission basis; and 

(c) Registered with the Secretary of Agriculture as a dealer to buy and 
sell livestock for their own account or the account of others, and a market 
agency, to buy livestock on a commission basis. 

(d) Respondent Jeff Hobgood is 100 percent stockholder of respondent 
Rey Vaca, Inc. and responsible for the direction, management and control of 
respondent Rey Vaca, Inc. 
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(ec) Respondents, in connection with their operations subject to the Act, 
on or about the dates and in the transactions set forth below, purchased 
livestock and in purported payment therefor issued checks which were 
returned unpaid by the bank upon which they were drawn because 
respondents did not have and maintain sufficient funds on deposit and 
available in the account upon which such checks were drawn to pay such 
checks when presented. 


Invoice 
Date Purchased From Amount 


10/3/88 Meridian Livestock Comm. Co. $33,465.20 
10/5/88 Lampasas Cattle Auction, Inc. 17,994.40 


(f) | Respondents, in connection with their operations subject to the Act, 
in the transactions set forth in subparagraph (a) above, and in the additional 
transaction set forth below, purchased livestock and failed to pay, when due, 
the full price of such livestock. 


Invoice 
Date Purchased From Amount 


7/21/88 Karnes County Lvstck. Exch., Inc. $6,045.70 


(g) As of January 9, 1989, there remained unpaid a total of 
approximately $57,505.30 for the livestock purchases set forth above. 


Conclusions 
Respondent Jeff Hobgood is the alter ego of respondent Rey Vaca, Inc. 
Respondents have wilfully violated section 312(a) of the Act (7 U.S.C. § 
213(a)), and sections 201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 
201.30). 


Order 


Respondents, their agents and employees, directly or through any 
corporate or other device, in connection with their operations subject to the 
Packers and Stockyards Act, shall cease and desist from: 
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1. Issuing checks in payment for livestock without having and maintaining 
sufficient funds on deposit and available in the bank account upon which such 
checks were drawn to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock; and 

3. Failing to pay the full purchase price of livestock. 

Respondents are suspended as registrants under the Act for a period of 
five (5) years, provided, however, that a supplemental order may be issued 
terminating this suspension at any time after the expiration of 120 days upon 
demonstration by respondents that all livestock sellers have been paid in full, 
and provided further that this suspension may be modified upon application 
to the Packers and Stockyards Administration to permit the salaried 
employment of respondents Tommy K. Davis and Jeff Hobgood by another 
registrant or packer after expiration of the 120 day period of suspension. 

The provisions of this order shall become effective on the sixth day after 
service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final May 25, 1990.-Editor] 


In re: RANDY WEGENER. 
P&S Docket No. D-90-29. 
Decision and Order filed April 18, 1990. 


Failure to file answer - Operating without sufficient bond. 


John J. Casey, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. §§ 201.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. §§ 1.130 et 
seq.) governing proceedings under the Act were served upon respondent by 
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certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Randy Wegener, hereinafter referred to as the respondent, is an 
individual whose business mailing address is 140 Main Street, Ruskin, 
Nebraska 68974. 

(b) Respondent is, and at all times material herein was: 

(1) Engaged in the business of buying and selling livestock in 
commerce for his own account and buying livestock in commerce on a 
commission basis; and 

(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account and as a market agency 
to buy livestock in commerce on a commission basis. 

2. Respondent was notified by certified mail that the $10,000.00 surety 
bond he maintained to secure the performance of his livestock obligations 
under the Act would terminate on October 25, 1989, and that he was required 
to obtain an adequate bond or its equivalent before continuing his livestock 
operations subject to the Act. Notwithstanding such notice, respondent has 
continued to engage in the business of a dealer and market agency without 
maintaining an adequate bond or its equivalent. 


Conclusions 


By reason of the facts found in Finding of Fact 2 above, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), and sections 
201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 
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Order 


Respondent Randy Wegener, his agents and employees, directly or 
indirectly through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease and desist 
from engaging in business in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, and the 
regulations, without filing and maintaining an adequate bond or its equivalent, 
as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until such time as 
he complies fully with the bonding requirements under the Act and the 
regulations. When respondent demonstrates that he is in full compliance with 
such bonding requirements, a supplemental order will be issued in this 
proceeding terminating the suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondent is hereby assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondent, unless it is appealed to 
the Judicial Officer by a party to the proceeding within 30 days pursuant to 


section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 
Copies hereof shall be served upon the parties. 
[This Decision and Order became final May 28, 1990.-Editor] 


In re: DANIEL DEGNER. 
P&S Docket No. D-90-10. 
Decision and Order filed May 15, 1990. 


Failure to maintain reasonable bond - Issuance of insufficient funds checks - Failure to file 
answer. 


Decision issued upon respondent’s failure to file an answer to the complaint, finding that 
respondent failed to maintain a reasonable bond and issued checks when he did not have 
sufficient funds in his bank account. Respondent was prohibited from engaging in business as 
a market agency or dealer for five years and until he maintains an adequate bond. However, 
respondent may apply for registration after 120 days and his registration will be accepted if he 
demonstrates that all livestock dealers have been paid in full and he has provided an adequate 
bond. 
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Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §§ 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. §§ 201.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. §§ 1.130 et 
seq.) governing proceedings under the Act were served upon respondent on 
November 4, 1989, by certified mail. Respondent was informed in a letter of 
service that an answer should be filed pursuant to the Rules of Practice and 
that failure to answer would constitute an admission of all the material 
allegations contained in the complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


(1) Daniel Degner, hereinafter referred to as the respondent, is an 
individual whose mailing address is 634 Second Street, Traer, Iowa 50675. 

(2) |The respondent is, and at all times material herein was: 

(a) | Engaged in the business of a dealer, buying and selling livestock 
in commerce for his own account; and 

(b) Not registered with the Secretary of Agriculture in any capacity 
subject to the Act. 

(3) During the period September 7, 1988, through February 23, 1989, 
and thereafter, respondent has engaged in the business of a dealer buying and 
selling livestock in commerce for his own account without having or 
maintaining a reasonable bond or its equivalent as required by the Act and 
regulations. 





DANIEL DEGNER 505 
49 Agric. Dec. 503 


(4) Respondent, in connection with his operations subject to the Act, 
on or about the dates and in the transactions set forth in paragraph III of the 
complaint, purchased livestock and in purported payment therefor issued 
checks which were returned unpaid by the bank upon which they were drawn 
because respondent did not have and maintain sufficient funds on deposit and 
available in the account upon which such checks were drawn to pay such 
checks when presented. 

(5) Respondent, in connection with his operations subject to the Act, 
in the transactions set forth in paragraph III of the complaint, purchased 
livestock and failed to pay, when due, the full price of such livestock. 

(6) As of May 8, 1989, there remained unpaid a total of approximately 
$2,132.34 for the livestock purchases set forth in paragraph III of the 
complaint. 


Conclusions 


By reason of the facts alleged in paragraph II of the complaint, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), and sections 
201.10, 201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.10, 201.29, 
201.30). 

By reason of the facts alleged in paragraph III of the complaint, 
respondent has wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. 
§§ 213(a), 228b). 


Order 


Respondent, Daniel Degner, shall not be registered to engage in business 
as a market agency or dealer under the Act for a period of five years and 
thereafter until he demonstrates that he has provided an adequate bond, and 
pursuant to section 303 of the Act (7 U.S.C. § 203), respondent is prohibited 
from engaging in business as a market agency or dealer unless he is so 
registered, provided, however, that registration will be accepted at any time 
after the expiration of 120 days upon demonstration by said respondent that 
all livestock sellers have been paid in full, and an adequate bond has been 
provided, and provided further that this suspension may be modified upon 
application to the Packers and Stockyards Administration to permit 
respondent’s salaried employment by another registrant or packer after 
expiration of the 120 day period of suspension. 
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This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondent, unless it is appealed to 
the Judicial Officer by a party to the proceeding within 30 days pursuant to 
section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final on June 25, 1990.-Editor] 





CONSENT DECISIONS 
(Not published herein-Editor) 


PACKERS AND STOCKYARDS ACT 
Davis City Livestock, Inc., Melvin L. Gray, and Kendell Oden. P&S Docket 
No. D-89-65. 1/2/90. 
Victor C. Leone, Sr. P&S Docket No. D-89-57. 1/23/90. 
Guido Santarelli. P&S Docket No. D-89-84. 1/25/90. 
Tait Enterprises, Inc. P&S Docket No. D-89-84. 1/25/90. 
Bradford Tait and Martha Tait. P&S Docket No. D-89-84. 2/22/90. 
Bert E. Smith, Ill. P&S Docket No. D-89-45. 2/23/90. 
Ron Marrs. P&S Docket No. D-89-58. 3/9/90. 


Gateway Livestock Auction, Inc. and Ronnie Arnett. P&S Docket No. 
D-89-91. 3/9/90. 


Jack E. Connery. P&S Docket No. D-89-92. 3/9/90. 


Louisiana Pride Packing Co. P&S Docket No. D-89-44. 3/12/90. 


Barry C. Robinson, d/b/a B&B Livestock. P&S Docket No. D-90-8. 
3/15/90. 


James E. Bringle, Inc. and James E. Bringle. P&S Docket No. D-90-19. 
3/15/90. 


Frank Collura. P&S Docket No. D-89-37. 3/16/90. 


Henry Scallan. P&S Docket No. D-89-44. 3/16/90. 
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Davis City Livestock, Inc. and Melvin L. Gray. P&S Docket No. D-89-65. 
3/16/90. 


Osbond "Yogi" Copher. P&S Docket No. D-89-95. 3/29/90. 
Bobby C. Thomas. P&S Docket No. D-90-25. 4/6/90. 


Minnesota Boxed Meats, Inc. and Roger Hedin. P&S Docket No. D-90-9. 
4/9/90. 


Meat & Deli Specialists, Inc. and Rickey Koschke. P&S Docket No. D-90-9. 
4/9/90. 


Bud Mayberry, d/b/a Bar BM Rodeo Co. P&S Docket No. D-89-75. 
4/10/90. 


Florida Veal Processors, Inc., Lonestar Veal Corp., Richard Nusman and Max 
Nusman. P&S Docket No. D-90-1. 4/11/90. 


Ray Shape and Rick Shape, d/b/a Shape Livestock. P&S Docket No. D-90- 
13. 4/12/90. 


Dave Nelson. P&S Docket No. D-89-61. 4/13/90. 


Elmo Mayes. P&S Docket No. D-89-4. 4/23/90. 


Rick Asbury and Sandra Asbury. P&S Docket No. D-90-39. 4/23/90. 


H.C. Rackley, Sr. P&S Docket No. D-90-28. 4/25/90. 

Charles Rickey Johnson. P&S Docket No. D-89-72. 4/27/90. 
Donald Charles Dinger. P&S Docket No. D-90-43. 5/3/90. 
Douglas W. Komes. P&S Docket No. D-89-59. 5/8/90. 

San Angelo Packing Co., Inc. P&S Docket No. D-90-12. 5/9/90. 


Columbia Packing Co., Inc. and Baine Taylor. P&S Docket No. D-90-32. 
5/9/90. 
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R. C. Phillips. P&S Docket No. D-89-109. 5/15/90. 

S & S Meats, Inc. and Donald Hestnes. P&S Docket No. D-90-16. 5/15/90. 
A. D. Dunn. P&S Docket No. D-90-44. 5/15/90. 

Pharis Conley. P&S Docket No. D-89-63. 5/18/90. 


Mike & Stan Foods, Inc. and Stanley J. Block. P&S Docket No. D-90-36. 
5/18/90. 


B. T. Cattle Co., Inc. P&S Docket No. D-90-51. 5/24/90. 


Spencer Livestock, Inc., Harold Haun, Robert Haun, and Roger Haun. P&S 
Docket No. D-90-38. 5/29/90. 


Pine Valley Meats, Inc. and Ronald Plueger and Frederick Stewart. P&S 
Docket No. D-89-104. 5/29/90. 


Choice Packing, Inc., Michael Bethancourt, and Tom Marchbanks. P&S 
Docket No. D-90-26. 6/1/90. 


Buford "Pete" Watson and Bobby C. Thomas. P&S Docket No. D-90-25. 
6/6/90. 


James C. Cuthbert, d/b/a Cuthbert Cattle Co. P&S Docket No. D-90-49. 
6/11/90. 


Russell Harmon. P&S Docket No. D-90-22. 6/12/90. 


Cattleman’s Stockyard, Inc. P&S Docket No. D-90-22. 6/12/90. 


Superior Livestock Comm’n Co., Inc. P&S Docket No. D-90-56. 6/12/90. 


Joseph R. Shrader, Jr. individually and d/b/a Shrader Cattle Co., and Shrader 
Cattle Co., a corp. P&S Docket No. D-90-07. 6/13/90. 


Frank Masellis, Vito Punzi, and Nick Simov (a/k/a Simon), d/b/a Morris 
Meat Packing. P&S Docket No. D-90-45. 6/13/90. 
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Cornett Packing Co. and Jack W. Cornett. P&S Docket No. D-90-30. 
6/14/90. 


Georgia Farmers Livestock Comm’n, Inc., Holland Wheeler, Sara Wheeler 
and Ben Wheeler. P&S Docket No. D-90-15. 6/19/90. 


Mike & Stan Foods, Inc. and Michael Primicerio. P&S Docket No. D-90-36. 
6/21/90. 


Lyle J. Kerkman. P&S Docket No. D-90-58. 6/27/90. 


Independent Meat Co. P&S Docket No. D-90-27. 6/28/90. 
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